¢ UNITED STATES DEPARTMENT OF AGRICULTURE 


tt 07 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 30 NO. 1 


(NOS. 13,623-13,680) 
Pages 1-126 


January 1971 


For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington, D. C. 20402. Price of single copy varies depending on 
size. Subscription price per year $5.00, domestic; $6.25, foreign. 











AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 13,623) 


In re ALL STAR DAIRIES, et al. AMA Docket No. M 2-40. Decided 
January 12, 1971. 


Application to dismiss granted—Insufficiency of petition 


Respondent’s application to dismiss the petition filed herein is granted for 
failure of the petition to state clearly the facts upon which the petition 
is based. However, petitioners may file an amended petition within 20 
days. 

Gold, Gold & Morland, Flemington, N.J., for petitioners. 
Dennis Becker for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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In this proceeding under the Agricultural Adjustment Act 
(1933) as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937 and subsequent amendments (7 U.S.C. 
601 et seq.), petitioners, handlers under Order No. 2 (7 CFR Part 
1002) regulating the handling of milk in the New York-New 
Jersey marketing area, complain that Order No. 2 is not in accord- 
ance with law. 


The respondent, Consumer and Marketing Service, United 
States Department of Agriculture, filed an application to dismiss 
the petition pursuant to section 900.52 (c) of the applicable rules 
of practice (7 CFR 900.50 et seq.) for failure of the petition to 
state clearly the facts upon which the petition is based and the 
reasons why petitioners claim that the order, any provisions 
thereof or any obligations imposed upon petitioners are not in ac- 
cordance with law. Petitioners did not file an answer to the ap- 
plication to dismiss. 


We agree with respondent that it is not possible to ascertain 
from the petition filed what are petitioners’ grievances. 


Accordingly, the petition is dismissed. Petitioners, however, 
may file an amended petition pursuant to section 900.52 (c) of the 
rules of practice within 20 days. 


(No. 13,624) 


In re GEO. BENZ & SONS. AMA Docket No. M 68-2. Decided 
January 25, 1971. 


Expansion of marketing area—Evidence—Promulgation hearing record— 
Marketing conditions—Dismissal of petition 


Where petitioner failed to establish that the expansion of the regulated 
marketing area to include counties in which petitioner is located and 
distributes milk was not supported by the evidence at the amendment 
hearing, the petition is dismissed. The Secretary in deciding the extent 
of the expansion of the marketing area need not look specifically at 
each county as a separate component but at the area generally fringing 
upon and surrounding the existing regulated marketing area. 


Robert O. Sullivan and McNeil V. Seymour, Saint Paul, Minn., and 
Edward L. Koepnick, Washington, D. C., for petitioner. 
Victor W. Palmer for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
June 20, 1969, attacking the validity of an amendment effective 
May 1, 1969, to Order No. 68 (7 CFR 1068.1 et seq.), issued under 
the act and regulating the handling of milk in the Minneapolis-St. 
Paul, Minnesota, marketing area, which expanded the regulated 
marketing area. Oak Grove Dairy, a division of petitioner, 
operating a milk processing and bottling plant at Norwood, Minne- 
sota, became subject to the amended order. 


Respondent filed an application to dismiss portions of the peti- 
tion which was granted January 22, 1970. On January 26, 1970, 
respondent filed an answer to the remaining allegations of the 
petition, in effect, upholding the validity of the contested amend- 
ment to the order. A pre-hearing conference and oral hearing 
were held March 3, 1970, in Minneapolis, Minnesota, before Her- 
bert L. Perlman, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture. At the hearing, peti- 
tioner was represented by Robert O. Sullivan and M. V. Seymour, 
Attorneys at Law, Minneapolis, Minnesota. Respondent was rep- 
resented by Victor W. Palmer, Office of the General Counsel, 
United States Department of Agriculture. The parties stipulated 
the incorporation by reference in this proceeding of the hearing 
record in the rule-making proceeding resulting in the issuance 
of the contested amendment. After the hearing, the parties filed 
briefs. The hearing examiner issued a recommended decision and 
order to the effect that the petition be dismissed. Petitioner filed 
exceptions thereto and oral argument was held before the Judicial 
Officer in Washington, D. C. on December 9, 1970. 


The issues are discussed below under the heading “‘Conclusions”. 
In brief the petitioner contends that the expansion of the regulated 
marketing area to include “Oak Grove Territory,” that is, the 
counties in which petitioner is located and distributes milk, was 
not supported by the evidence at the amendment hearing. 


FINDINGS OF FACT 


1. Petitioner, Geo. Benz & Sons, is a corporation organized and 
existing under the law of the State of Minnesota whose principal 
office and place of business is located in the City of St. Paul, 
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Minnesota. Petitioner operates and at all times material herein 
operated a milk processing and bottling plant at Norwood, Carver 
County, Minnesota, through its division known as “Oak Grove 
Dairy” and is a handler regulated by Order No. 68, as amended, 
issued pursuant to the act and regulating the handling of milk 
in the Minneapolis-St. Paul, Minnesota, marketing area. 


2. Following notice, hearing, and the issuance of a tentative 
decision, a decision with respect to expanding the Minneapolis- 
St. Paul, marketing area was issued February 27, 1969 (34 F.R. 
3833), by the Under Secretary of Agriculture. That decision 
reads in part as follows: 


Findings and conclusions. The following findings and con- 
clusions on the material issues are based on evidence pre- 
sented at the hearing and the record thereof: 


1. Marketing area extension.—(a) The need for expansion. 
Expansion of the marketing area as proposed is necessary to 
insure orderly marketing of milk in the area proposed to be 
regulated. 


During recent years, there has been a very substantial 
increase in the population o* formerly rural areas extending 
outward from the cities of Minneapolis and St. Paul. Regu- 
lated handlers have expanded their sales into the outlying 
areas to follow this population shift. During the period 
1960-67, total sales of packaged fluid milk items by regulated 
handlers increased 13.6 percent. During the same period, the 
sales of packaged fluid milk products outside the boundaries 
of the presently defined marketing area increased by 29.2 
percent. At the present time, well in excess of 20 percent of 
the Class I disposition of regulated handlers is made outside 
the marketing area. As the urbanization of these once rural 
areas surrounding the Twin Cities continues, the proportion 
of handlers’ Class I sales outside the boundaries of the present 
marketing area will continue to increase. 


The territory proposed to be added to the present market- 
ing area is a region of extremely heavy milk production rela- 
tive to population. It encompasses much of the milkshed of 
the present marketing area. Less than half of the Grade A 
milk produced in the milkshed is used for Class I on an annual 
average. Thus, in an area still largely rural in nature, the 
outlets available to producers for the sale of their milk are 
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limited. This situation has resulted in disorderly marketing 
conditions as producers have sought to obtain a greater share 
of the higher priced Class I market. 


As a result, in their sales in the area adjacent to the present 
marketing area, regulated handlers are in competition with 
unregulated handlers whose cost of Class I milk is substan- 
tially below that of regulated handlers. The milk with 
which they are in competition in the proposed expanded area 
is not under a classified price plan which insures uniform 
pricing for persons similarily situated. Prices paid to dairy 
farmers for unregulated Grade A milk in most cases reflects 
the particular bargaining position of the individual producers 
or groups of producers and the persons to whom they sell. 
The unregulated handlers distributing milk therein generally 
pay their farmers prices which are slightly higher than the 
uniform prices computed under the Minneapolis-St. Paul 
order. These prices are not related to the uses of the milk by 
these handlers since a high proportion of the milk of these 
unregulated handlers is utilized in Class I. Thus, the actual 
cost of Class I milk of these handlers is substantially below 
the Class I price paid by regulated handlers with whom they 
compete. 


Of the two largest unregulated handlers who distribute milk 
generally throughout the proposed area, one stated that for 
May 1968 he paid his producers $4.69 per hundredweight. A 
producer supplying the other handler in the market stated 
that he paid $4.70 per hundredweight for his May milk and 
$4.60 for his April milk. 


The uniform price computed under the order was $4.66 for 
May and $4.54 for April. The order Class I price was $5.15 
for May and $4.87 for April. In May, 39 percent of the pro- 
ducer milk priced under the order was utilized in Class I. In 
April, it was 40 percent. Both of the largest unregulated 
handlers use most of their milk in Class I. One stated that 
he found it necessary to purchase substantial quantities of 
supplemental milk in 4 months of the year and smaller 
amounts in other months. The other testified that he found 
it necessary to purchase supplemental milk at times during 
the fall. 


One of the smaller unregulated handlers testified that he 
had paid his producers $4.56 for their milk. He likewise stated 
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that he used most of his milk in Class I and at certain times 
purchased supplemental milk to meet his fluid requirements. 


When these unregulated handlers purchase supplemental 
milk during the months of low production, they obtain these 
supplies from other handlers who use a substantially lower 
proportion of their milk for Class I bottling purposes. In 
some cases the prices paid producers at the higher uses are 
only slightly above those paid at the plants where supple- 
mental supplies are obtained. The burden of carrying the 
market reserve supplies for these unregulated handlers, there- 
fore, is borne by the suppliers of supplemental milk and the 
dairy farmers from whom they receive the milk. 


The uniform price plan applicable to all handlers buying 
milk for sale in the expanded area will stabilize and improve 
marketing conditions in the area. Such a price plan can be 
made effective in this area by bringing it within the bound- 
aries of the marketing area regulated by Order 68 regulating 
the handling of milk in the Minneapolis-St. Paul marketing 
area. 


The order establishes a system of uniform pricing publicly 
announced and verified on an impartial basis and this will 
eliminate the uncertainties about pricing which have con- 
tributed to disorderly marketing conditions in the area. The 
order will contribute substantially to many of the conditions 
complained of and tend to effectuate the declared policy of 
the Act by providing: 


(1) The establishment of uniform prices to handlers for 
milk received from producers according to a classified price 
plan based upon the utilization made of the milk; 


(2) An impartial audit of handlers’ records to verify the 
payments of required prices; 


(3) A system for verifying the accuracy of weights and 
butterfat content of the milk purchased; and 


(4) Uniform returns to producers supplying the market 
based upon an equitable sharing among all producers supply- 
ing the expanded market of the lower returns for the sale of 
reserve milk which cannot be marketed as Class I milk. 


The handling of milk throughout this entire area is in the 
current of interstate commerce and directly burdens, ob- 
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structs, or affects interstate commerce in milk and milk 
products. 


Milk moves freely between the Minnesota and Wisconsin 
portions of this expanded area, both from the farm and in 
processed form. 


The milk supply area for the Minneapolis-St. Paul milk 
order has been expanding over the years. In 1950, the market 
supplies were assembled from only 17 counties, including three 
in Wisconsin. As of December 1967, the supply area for this 
market included 41 counties, 25 in Minnesota and 16 in Wis- 
consin. Of the 4,255 producers supplying the market, 1,486 
were located in Minnesota and the remaining 2,768 were 
located in Wisconsin. 


Milk of these Wisconsin producers is regularly received at 
bottling plants in the Twin Cities metropolitan area where it 
is intermingled with the milk of Minnesota producers and 
distributed throughout the entire marketing area. 


(b) The territory to be incorporated. The marketing area 
for the Minneapolis-St. Paul, Minn., milk order should be 
expanded to include all territory geographically within the 
21 Minnesota counties and those portions of the two Wisconsin 
counties listed below: 


MINNESOTA COUNTIES 


Anoka. Mille Lacs. 
Benton. Pine. 
Carver. Ramsey. 
Chisago. Renville. 
Dakota. Scott. 
Hennepin. Sherburne. 
Isanti. Sibley. 
Kanabec. Stearns. 
Kandiyohi. Washington. 
McLeod. Wright. 
Meeker. 


WISCONSIN COUNTIES 


In Pierce County, the townships of: 
Clifton. River Falls. 
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In St. Croix County, the townships of: 


Hudson. St. Joseph. 

Kinnickinnic. Stanton. 

Richmond. Star Prairie. 

Somerset. Troy. 
Warren. 


The enlarged marketing area should include all territory 
that is occupied by a Government (municipal, State, or Fed- 
eral) reservation, installation, institution, or other establish- 
ment. 


The principal cities in the expanded marketing area are the 
cities of Minneapolis and St. Paul, Minn. The only other 
population center of any substantial size is the St. Cloud, 
Minn., metropolitan complex. 


The present Minneapolis-St. Paul marketing area consists 
of cities of Minneapolis and St. Paul and contiguous suburban 
communities, villages and townships located in Hennepin, 
Anoka, Ramsey, Dakota, and Washington Counties; all in the 
State of Minnesota. 


The area adopted herein encompasses the distribution areas 
of handlers regulated under the present Minneapolis-St. Paul 
order and major unregulated distributors who are in sub- 
stantial competition with them. 


The marketing area defined herein together with certain 
other adjacent counties which are located generally to the 
south and east of such area now constitute the production 
area of the 4,255 Grade A milk producers who were supplying 
the market as of December 1967. The Grade A milk supplies 
for the market are received from the farm at regulated sup- 
ply plants and receiving stations scattered throughout this 
general area and moved to the more centrally located regu- 
lated distributing plants which serve the fluid milk market. 


Both Minnesota and Wisconsin have adopted State stan- 
dards patterned after the USPHS recommended standards 
and furnish State inspection of plants and farms. The sani- 
tary codes of these two States are substantially the same, and 
the codes of the various municipalities conform to the State 
codes. Thus, milk may move freely throughout the entire 
area, 
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The principal dairy farmer cooperatives and milk dealers 
on the market proposed amending the marketing area defini- 
tion to include in their entirety the 23 counties wholly or 
partially encompassed by the marketing area defined herein 
plus the five Wisconsin counties of Barron, Chippewa, Dunn, 
Polk and Eau Claire. 


As noted above, there has been, during the past decade, a 
progressive urbanization of the formerly rural area extend- 
ing outward from the present perimeters of the marketing 
area. 


The character of this change has been officially recognized 
by the Minnesota State Legislature in the definition of the 
Twin Cities metropolitan area subject to the jurisdiction of 
the Metropolitan Planning Commission. The “metropolitan 
area” is defined by statute to include the seven Minnesota 
counties of Anoka, Carver, Dakota, Hennepin, Ramsey, Scott, 
and Washington. This statutory definition recognizes that the 
area is a single homogeneous urban complex with the cities of 
Minneapolis and St. Paul serving as its nexus. 


The Twin Cities metropolitan area contains 83 percent of 
the estimated population for the entire marketing area pro- 
posed herewith for adoption. Well over one-half (on the 
average) of the total disposition of fluid milk products in such 
area originates at plants of handlers who are fully regulated 
under the order. 


Estimates (on the average) of the proportion of total fluid 
milk sold by Order 68 handlers in the counties of Ramsey, 
Hennepin, Washington, Anoka, and Dakota are 100, 96, 88, 
57, and 57, respectively. In the remaining two counties of the 
metropolitan area such estimates ranged from 43 to 68 per- 
cent for Carver County and from 26 to 48 percent for Scott 
County. 


On the record, the proponent cooperative handlers generally 
supported the inclusion of the entire 28-county area as noticed. 


The 11-proponent proprietary milk dealers also named in 
the notice of hearing as proponents of the 28-county area 
(hereinafter referred to as the “proponent proprietary han- 
dlers’”), actively supported the inclusion in the amended 
marketing area of only the seven-county Twin Cities Metro- 
politan Area (discussed in more detail later in these findings) 
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of Anoka, Carver, Dakota, Hennepin, Ramsey, Scott, and 
Washington, and the adjacent counties of Chisago, Isanti, 
McLeod, Meeker, Renville, Sherburne, Stearns, and Wright, 
all in Minnesota, and the western portions of St. Croix, Polk, 
and Pierce counties in Wisconsin. 


They did not actively support the inclusion of the Minnesota 
counties of Benton, Kanabec, Kandiyohi, Mille Lacs, Pine, and 
Sibley, and the Wisconsin counties of Barron, Chippewa, 
Dunn, Eau Claire, and the eastern portions of Pierce, Polk, 
and St. Croix counties. 


Principal opposition to the annexation of certain of the 
Minnesota counties came from representatives of two unregu- 
lated distributing plants doing a substantial business therein. 


One of these, the Purity Milk Co., operates an unregulated 
bottling plant located at St. Cloud (which lies astride the 
eastern part of Stearns and the western part of Sherburne 
and Benton Counties), Minn., and a distribution (nonprocess- 
ing) facility at East St. Cloud in Benton County. 


St. Cloud is the eighth largest city in the State with a popu- 
lation in the Greater St. Cloud metropolitan area of over 
50,000 encompassing parts of Stearns, Benton, and Sherburne 
counties. It is a secondary market for the area’s supply of 
Grade A fluid milk. 


The Purity Milk Co. receives its Grade A milk from about 
50 producers and distributes fluid milk and milk products 
from its two distribution centers outward into the surround- 
ing Minnesota counties; including the area proposed for an- 
nexation. 


This company is in competition for fluid milk sales with 
distributors presently regulated under Order 68 and with a 
number of unregulated distributors, including the proponent 
Land O’Lakes’ plant at St. Michael. It also has some route 
distribution in the Douglas County area of the Order 60 
market (Minnesota-North Dakota) and is partially regulated 
thereunder. 

The other principal objector to regulation of certain Minne- 
sota counties was the operator of the Oak Grove Dairy, an un- 
regulated bottling plant located at Norwood, Minn., in Carver 
County. This distributor purchases milk from 136 producers 
and competes substantially with regulated handlers for Class 
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I business in a number of the Minnesota counties proposed to 
be annexed. This distributor also sells Class I milk in certain 
other counties in western, southwestern, and central Minne- 
sota. This handler also is currently partially regulated under 
the Minnesota-North Dakota marketing order because of its 
route distribution in parts of that marketing area. 


The proponent Land O’Lakes Creameries, Inc., a principal 
supplier of Grade A milk for the market, testified in support 
of regulating the 2l-county Minnesota segment as noticed. 
This association of producers operates an unregulated Grade 
A bottling plant and a supply pool plant which is fully regu- 
lated under the Minneapolis-St. Paul milk order. Both plants 
are located at St. Michael, Wright County, Minn. 


The St. Michael bottling plant receives its Grade A supply 
of milk from a member association plant located at Litchfield 
(Meeker County), Minn. The latter plant, in addition to sup- 
plying the Grade A needs of the St. Michael plant, also bottles 
milk which is distributed locally. 


From the Land O’Lakes bottling plant at St. Michael, fluid 
milk products are distributed in 10 of the 20 Minnesota 
counties (or portions thereof) proposed to be annexed. A 
substantial proportion of this distribution is made in the un- 
regulated portion of Hennepin County and in Anoka, Sher- 
burne, and Wright Counties which are immediately adjacent 
to Hennepin County. It is virtually certain, therefore, that 
any expansion of the present marketing area to include these 
counties would bring the St. Michael plant under full regu- 
lation. 


The Class I distribution from the proponent’s St. Michael 
plant together with that of currently regulated plants under 
Order 68 amounts to over half of the total volume of fluid 
milk sold in the counties of Sherburne, Wright, Meeker, Mille 
Lacs, and Chisago. These distributors, in turn, compete with 
a number of unregulated plants throughout this area. Two 
of these unregulated plants, the one located at St. Cloud and 
the other at Norwood, as has already been noted, compete 
among themselves for sales in a number of these counties and 
both have substantial route sales in 15 of the 20 Minnesota 
counties (or portions thereof) proposed for annexation. 


11 
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In addition to the St. Michael pool supply plant, there is a 
distribution plant located at Delano in Wright County pres- 
ently fully regulated under Order 68. 


The southeastern boundary of Wright County is contiguous 
with Carver and Hennepin Counties. The communities of De- 
lano and St. Michael in Wright County both are located about 
30 miles from Minneapolis and are in integral part of the 
Twin Cities fluid milk market. Regulated distributors together 
with the St. Michael bottling handler are estimated to share 
in about 60 percent of the total fluid milk sales in Wright 
County. 


The predominance of Class I sales by Order 68 distributors 
in the Twin Cities Metropolitan Area and in contiguous 
Minnesota counties, as discussed in these findings, together 
with the intertwining of route distribution of these handlers 
and unrerulated distributors located at St. Cloud, St. Michael 
(Wright County), and Norwood (Carver County), Minn., evi- 
dences the primary association these unregulated distributors 
have with the Twin Cities fluid milk market. It is necessary, 
therefore, that in defining the limits of the marketing area 
to be regulated, that certain counties where these unregulated 
distributors are shown to have substantial business, also be 
regulated. 


The operators of the distributing plants at Norwood and 
St. Cloud both objected to the annexation of Benton, Kandi- 
yohi, Meeker, McLeod, Sherburne, Stearns, and Wright Coun- 
ties. The Norwood distributor also opposed the inclusion of 
Carver, Renville, Scott, and Sibley Counties. 


The gist of their argument was that they do not sell milk 
in the present marketing area and that the fact that regulated 
handlers now have extensive sales in the areas surrounding 
the present marketing area is not sufficient basis for bringing 
their plants under regulation. 


The Norwood plant has substantial distribution in Carver, 
Scott, Sherburne, Wright, McLeod, and Sibley Counties. Reg- 
ulated handlers compete extensively with the Norwood plant 
in the first four counties mentioned and to a less degree in 
McLeod and Sibley Counties. The Norwood plant also com- 
petes with regulated handlers in Kandiyohi, Mille Lacs, 
Meeker, Stearns, and Renville Counties. 
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The St. Cloud plant has substantial distribution in Stearns, 
Wright, Sherburne, Meeker, Benton, and Kandiyohi Counties. 
Regulated handlers and the St. Michael plant of Land O’Lakes 
also have very substantial sales in the first four counties 
listed, and a lesser percentage in Benton and Kandiyohi 
Counties. The St. Cloud plant also competes with regulated 
handlers in Isanti Kanabec, Mille Lacs, and Pine Counties. 


In Chisago County, presently regulated handlers distribute 
approximately half of the milk sold therein. An additional 8 
to 10 percent of the milk sold there is distributed from the 
St. Michael plant of Land O’Lakes. 


A representative of a bottling plant operation located at 
Willmar in Kandiyohi County objected to the annexation of 
Kandiyohi and Meeker Counties to the defined marketing area. 
Another bottling distributor whose plant is located in Lind- 
strom (Chisago County) in a brief objected to the inclusion 
of Chisago County in the expanded marketing area. This 
objector did not testify at the hearing. The Class I distribu- 
tion from both of these plants is primarily local in character. 


It is concluded that the marketing area should be expanded 
to include all of the 21 counties in Minnesota proposed for 
inclusion therein. 


From the record evidence it is clear that there is substantial 
overlapping of the distribution routes of regulated and un- 
regulated handlers throughout the area generally. In those 
counties closest to the present marketing area, regulated 
handlers have a very substantial portion of the Class I busi- 
ness. The distribution of the two largest unregulated handlers 
in these nearby counties is such that they would in all likeli- 
hood become subject to full regulation if the order were ex- 
panded to include such area. 


To encompass the major distribution areas of these pres- 
ently unregulated handlers, the order should be expanded as 
proposed. Otherwise, these handlers would find themselves 
subject to full regulation, but with a major portion of their 
sales area outside the marketing area... . 


Adoption of the market area recommended herein will 
encompass the major sales areas of all regulated handlers and 
of the handlers with whom they are in substantial competition 
outside the present marketing area. It will not bring under 
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regulation any handlers whose principal sales areas are out- 
side the territory adopted herein... . 


All producer milk received at regulated plants must be made 
subject to classified pricing under the order, however, regard- 
less of whether it is disposed of within or outside the market- 
ing area. Otherwise the effect of the order would be nullified 
and the orderly marketing process would be jeopardized. 


If only a pool handler’s “in-area” sales were subject to 
classification, pricing, and pooling, a regulated handler with 
Class I sales both inside and outside the marketing area could 
assign any value he chose to his outside sales. He thereby 
could reduce the average cost of all his Class I milk below that 
of other regulated handlers having all, or substantially all, 
of their Class I sales within the marketing area. 


Unless all milk of such a handler were fully regulated under 
the order, he in effect would not be subject to effective price 
regulation. The absence of effective classification, pricing, and 
pooling of such milk would disrupt orderly marketing condi- 
tions within the regulated marketing area and could lead to a 
complete breakdown of the order. If a pool handler were free 
to value a portion of his milk at any price he chooses, it would 
be impossible to enforce uniform prices to all fully regulated 
handlers or a uniform basis of payment to the producers who 
supply the market. It is essential, therefore, that the order 
price all the producer milk received at a pool plant regardless 
of the point of disposition. 


So that there will be no doubt as to the meaning or the 
intent of the application of the marketing area definition in 
the proposed order, it should be clear that the marketing area 
encompasses all territory within the boundaries of the desig- 
nated marketing area which is occupied by a Government 
(municipal, State or Federal) reservation, installation, insti- 
tution, or other establishment. If any part of such a Govern- 
ment establishment is within the designated geographical 
limits of the marketing area, the entire area encompassed by 
such establishment, as it presently exists and as it may be 
modified in the future, shall be a part of the marketing area. 


Some of the evidence in support of and involving the findings and 
conclusions of the decision of the Secretary set forth above may 
be found at pages 23-84, 90-105, 107-18, 129-39, 142-48, 150-51, 





GEO. BENZ & SONS 15 
Cite as 30 A.D. 2 


155-56, 158-75, 181-200, 202-08, 211-24, 232-33, 235-38, 242-57, 
259-65, 302, 311, 341-64, 369-84, 381-87, and 391-421 of the pro- 
mulgation hearing record and exhibits 4, 7, 9-11, 15-26 and 29-35 
attached thereto. Of particular interest is the testimony of Prof. 
Jerome Hammond of the Department of Agricultural Economics 
(pp. 23-84) and Exhibit 9 sponsored by Hammond, “The Import 


of Expanding the Minneapolis-St. Paul Federal Milk Market Order 
Area.” 


3. The order amending Order No. 68 was issued by an Assistant 
Secretary March 26, 1969 (34 F.R. 5918), effective May 1, 1969. 
The amending order reads, in pertinent part, as follows: 


(a) Findings upon the basis of the hearing record.... 


(1) The said order as hereby amended, and all of the terms 
and conditions thereof, will tend to effectuate the declared 
policy of the Act;... 


(4) All milk and milk products handled by handlers, as 
defined in the order as hereby amended, are in the current of 
interstate commerce or directly burden, obstruct, or affect 
interstate commerce in milk or its products; and... 


(b) Determinations. It is hereby determined that: 


(3) The issuance of the order amending the order is ap- 
proved or favored by at least two-thirds of the producers 
who participated in a referendum and who during the deter- 
mined representative period were engaged in the production 
of milk for sale in the marketing area. 


Order relative to handling. It is therefore ordered that on 
and after the effective date hereof, the handling of milk in the 
Minneapolis-St. Paul, Minn., marketing area shall be in con- 
forinity to and in compliance with the terms and conditions 
of the aforesaid order, as amended, and as hereby further 
amended, as follows: ... 


§ 1068.4 Minneapolis-St. Paul, Minn., marketing area. 


“Minneapolis-St. Paul, Minn., marketing area” (referred 
to in this part as the “marketing area”) means all the terri- 
tory within the boundaries of the townships and counties 
listed below. The marketing area shall include all territory 
that is now, or in the future, occupied by Government (muni- 
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cipal, State, or Federal) reservations, installations, institu- 
tions, or other similar establishment if any part of such terri- 
tory is within the designated geographical limits of the mar- 
keting area. 


MINNESOTA COUNTIES 


Anoka. Mille Lacs. 
Benton. Pine. 
Carver. Ramsey. 
Chisago. Renville. 
Dakota. Scott. 
Hennepin. Sherburne. 
Isanti. Sibley. 
Kanabec. Stearns. 
Kandiyohi. Washington. 
McLeod. Wright. 
Meeker. 


WISCONSIN COUNTIES 


In Pierce County, the townships of: 


Clifton. River Falls. 
In St. Croix County, the townships of: 
Hudson. St. Joseph. 
Kinnickinnic. Stanton. 
Richmond. Star Prairie. 
Somerset. Troy. 

Warren. 

CONCLUSIONS 

I 


Section 8c (15) (A) of the act (7 U.S.C. 601 et seq.) under 
which this proceeding is brought provides that a handler subject 
to an order may file a petition with the Secretary stating that an 
order, a provision of an order or any obligation imposed in connec- 
tion therewith “is not in accordance with law.” (Emphasis sup- 
plied.) 


The question, then, in this proceeding is not what the composi- 
tion of the marketing area should be, but whether the expansion 
of the regulated marketing area to include the counties of Minne- 
sota which petitioner claims should not have been included is ‘‘in 
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accordance with law.” See, e.g., on the. matter of the definition of 
a marketing area or the enlargement thereof, Jn re Ann Arbor 
Division of Detroit Creamery Company, et al., 11 A.D. 1147 
(1952) ; In re Ideal Farms, Inc., et al., 18 A.D. 1 (1959), aff’d 181 
F. Supp. 62 (D. N.J. 1960) ; In re Hygeia Dairy Company, 19 A.D. 
257 (1960), aff'd S.D. Tex. June 19, 1964; Jn re Mills Dairy Pro- 
ducts Company et al., 20 A.D. 541 (1961), aff'd 315 F.2d 828 (4th 
Cir. 1963), cert. denied, 375 U.S. 819 (1963). 


Petitioner’s challenge to the validity of the producer referendum 
which favored the contested amendment was dismissed on January 
22, 1970 (29 A.D. 6), and the dismissal is affirmed. The act (7 
U.S.C. 608c (12)) specifically authorizes block voting by coopera- 
tives in a producer referendum under the act and this authority 
prevails over provisions of state law. 


II 


The remaining issue is whether enlargement of the marketing 
area is supported by the evidence in the record upon which the 
amendment was issued. Petitioner apparently concedes that upon 
the evidence the marketing area should have been expanded but 
not to embrace the so-called “Oak Grove Territory,” i.e., Scott, 
Carver, Sibley, McLeod, Meeker, Kandiyohi and Renville Counties, 
seven counties of the 11 Minnesota counties in which Oak Grove 
distributes milk. 


Section 8c (4) of the act (7 U.S.C. 608c (4)) provides that the 
Secretary shall issue an order (or amendment) if he finds “upon 
the evidence introduced at such hearing . . . that the issuance of 
such order and all of the terms and conditions thereof will tend 
to effectuate the declared policy” of the act. 5 U.S.C. § 556 re- 
quires consideration of the whole record and that the amendment 
be supported by the reliable, probative and substantial evidence. 
The process of amending the order was one of rule-making and 
not an adversary adjudication between petitioner and the Secre- 
tary of Agriculture. 


An examination of the decision of the Secretary upon which the 
May 1, 1969, amendment was based (see Finding of Fact 2) dem- 
onstrates a substantial increase of population in areas out from 
the cities of Minneapolis and St. Paul and the concomitant expan- 
sion of sales by handlers regulated under the order, and conse- 
quently sales of regulated milk, in such area. This expansion, in 
turn, necessitated the extension of the marketing area for the 
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reasons stated in the decision. Petitioner does not contest that 
some expansion was necessary and it could not well do so. In its 
brief before the hearing examiner petitioner, in effect, agrees that 
“The Record establishes that the marketing area of Order No. 68 
should be expanded to include all of . . . Anoka, Chisago, Dakota, 
Hennepin, Isanti, Kanabec, Mille Lacs, Pine, Ramsey, Sherburne 
and Washington” Counties, all in the State of Minnesota. 


The Secretary in deciding the extent of the expansion of the 
marketing area was not looking specifically at each county as a 
separate component but at the area generally fringing upon the 
then existing regulated marketing area. He studied the milk 
marketing picture in the area radiating from the then existing 
marketing area under the order. This study identified the areas 
of milk supply and distribution of regulated handlers and regu- 
lated milk, the points of competition between regulated and un- 
regulated handlers, the consequences of competition between regu- 
lated and unregulated milk upon producers as defined in the order 
and regulated handlers, the unregulated handlers who would 
probably be subject to regulation because of their substantial 
competition with regulated handlers and the areas of distribution 
of such unregulated handlers and other relevant economic factors. 
The results of such examination are set forth in full in the perti- 
nent decision (see Finding of Fact 2). 


Petitioner applies selected findings of the decision to the “Oak 
Grove territory” and finds a lack of substantial evidence to include 
this territory. Aside from the fact that the “Oak Grove territory” 
is an artificial area excluding therefrom such areas of competition 
by petitioner with regulated handlers or handlers to be regulated 
as Wright and Sherburne Counties, such an approach is of little 
merit since all the findings of the Secretary are not uniformly 
applicable to every piece of the added territory. The Secretary 
was concerned with counties in Minnesota in addition to those in 
which petitioner distributed fluid milk. 


Petitioner questions the probative value of some of the evidence 
supporting the contested decision. We find no merit in such attack. 
For example, petitioner has completely failed to discredit the 
testimony and report of Professor Hammond who was not person- 
ally compensated directly for his study of the market. In addition, 
his report or survey was the forerunner for the formulation of the 
proposal to expand the marketing area and was not a report to 
support existing proposals for expansion, although the value of the 
report would not necessarily be diminished even in the latter case. 
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Further, the alleged defects that petitioner sees in the percentages 
of distribution of regulated milk in the counties involved adduced 
by proponents for order expansion are also present in the testi- 
mony adduced on behalf of petitioner at the hearing. 


It is clear from the evidence adduced at the amendment hearing 
that substantial competition in the sale of fluid milk exists between 
petitioner and regulated handlers, and that regulated handlers 
have substantial distribution of Class I milk, in that part of the 
expanded marketing area located close to the marketing area 
under the order as it existed prior to May 1, 1969. It was found 
in the decision that petitioner “has substantial distribution in 
Carver, Scott, Sherburne, Wright, McLeod, and Sibley Counties,” 
that “Regulated handlers compete extensively with the Norwood 
plant [petitioner] in the first four counties mentioned and to a 
lesser degree in McLeod and Sibley Counties,” and that “The Nor- 
wood plant also competes with regulated handlers in Kandiyohi, 
Mille Lacs, Meeker, Stearns and Renville Counties.” Petitioner 
does not really deny this although there is some dispute as to the 
actual volume or percentage of distribution by regulated and un- 
regulated handlers in some of these counties. Petitioner admits 
that it competed “to a substantial degree” with regulated handlers 
in Carver and Scott counties which are part of the official Twin 
Cities metropolitan area. In fact the Oak Grove plant is located 
in Scott County. 


In any event, it is apparent from the decision and the promul- 
gation hearing record that, with respect to petitioner’s area of 
distribution, regulated handlers distributed a substantial volume 
and percentage of the fluid milk distributed in those counties 
closest to the then marketing area in competition with unregulated 
handlers having a high fluid or Class I utilization and purchasing 
milk on a flat price plan who have a competitive advantage in milk 
procurement and sale and who do not carry the burden of seasonal 
surpluses. It further appears from the hearing record that peti- 
tioner’s substantial disposition of fluid milk in the nearby counties 
would, under the pool plant provisions of the order, make it a fully 
regulated handler under the order if only those counties were in- 
cluded therein. Therefore, it was further determined “To encom- 
pass the major distribution areas of these presently unregulated 
handlers,” including petitioner, “Otherwise, these handlers would 
find themselves subject to full regulation, but with a major portion 
of their sales area outside the marketing area.” This latter con- 
sideration would be, it seems to us, for the protection and benefit 








20 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 30 A.D. 2 


of petitioner in the counties at the outer fringes of the marketing 
area. Moreover, the failure so to expand the marketing area 
would result in an order which could at least sow the seeds in the 
outer fringe counties of the problems attempted to be remedied 
by the extension of the marketing area under the order with peti- 
titioner potentially subject therein to unfair competition from 
unregulated handlers. For example, if Kandiyohi and Meeker 
Counties were not included within the marketing area, petitioner, 
as a regulated handler, would be competing there with Central 
Dairy Products Company which presumably would not be regu- 
lated. 


Petitioner repeatedly states that it is not part of the marketing 
area under the order since it distributed no milk in that area as 
it was constituted prior to the amendment to the order effective 
May 1, 1969. Petitioner did not distribute fluid milk in the then 
existing marketing area immediately prior to its enlargement. 
But, petitioner refuses to recognize, or objects, that handlers regu- 
lated under the order distribute milk in the area in which petitioner 
distributes its milk. We find no prohibition in the act against the 
expansion of sales by regulated handlers into new areas or against 
adding such new areas to a regulated marketing area when neces- 
sary to effectuate the act. 


Drawing the boundary lines! of a proposed marketing area or 
of an extension to an existing area is a difficult problem of admin- 
tration and an attempt has been made in the past in creating a 
marketing area to draw the boundary lines so as to encompass 
therein the area of substantial distribution by handlers to be regu- 
lated thereunder so that there is a minimum amount of sales out- 
side the area by dealers whose principal business is inside the 
area. See e.g., In re Mills Dairy Products Company et al., supra, 
at p. 560 and cases cited therein. Such is the case under Order 
No. 68. It was specifically found in the pertinent decision that 
“The area adopted herein encompasses the distribution areas of 
handlers regulated under the present Minneapolis-St. Paul order 
and major unregulated distributors who are in substantial com- 

1. “The background and legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leave no doubt that Congress gave the Secretary broad discretion in its 
administration.”” Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 969, 977 (2d Cir. 
1943). The “‘terms of the Order are largely matters of administrative discretion” and the 
technical details “‘are left to the Secretary and his aides.’’ Stark v. Wickard, 321 U.S. 288, 
310 (1944). The responsibility of selecting the means of achieving the statutory policy and 
the relationship between the remedy selected and such policy are peculiarly matters for 
administrative competence. American Power & Light Co. v. Securities and Exchange Com- 


mission, 329 U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig Refining Co., 
338 U.S. 604, 613-14 (1950). 
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petition with them” and that “Adoption of the marketing area 
recommended herein will encompass the major sales areas of all 
regulated handlers and of the handlers with whom they are in 
substantial competition outside the present marketing area. It will 
not bring under regulation any handlers whose principal sales 
areas are outside the territory adopted herein.’ 


The petition alleges, in effect, that “orderly marketing condi- 
tions” existed in the 10 Minnesota counties enumerated therein 
and that, therefore, no need for an order existed in such counties.® 
It was found, in part, in the Secretary’s decision that disorderly 
marketing conditions existed as to regulated milk in its competi- 
tion with unregulated milk in the unregulated area fringing the 
then existing marketing area. Cheaper milk to unregulated han- 
dlers who could also operate under their own flat payment plans 
to dairy farmers without the usual checks and supervision of the 
operations of regulated handlers clearly poses a potential and 
actual threat to the ability of Order No. 68 handlers and regulated 
milk to compete in the unregulated area. “Once a showing is made 
of substantial distribution of milk in an unregulated area by han- 
dlers subject to an order, a potential if not an actual threat to 
market stability almost necessarily follows. In re Hygeia Dairy 
Company, supra, at pp. 280-81.” In re Mills Dairy Products Com- 
pany et al., supra, at p. 561. 


In addition, petitioner contends that the record does not estab- 
lish that its milk is “in the current of interstate or foreign com- 
merce,” or “directly burdens, obstructs, or affects, interstate 
or foreign commerce” and that, therefore, its regulation is beyond 
the scope of the Secretary’s jurisdiction as set forth in section 
8c(1) of the act (7 U.S.C. 608c(1)). The Secretary specifically 
found in the contested amendment that “All milk and milk prod- 
ucts handled by handlers, as defined in the order as hereby 


2. Petitioner makes reference to Marketing Bulletin 27, Consumer and Marketing Service, 
United States Department of Agriculture, entitled “The Federal Milk Marketing Order 
Program,”” which is not part of the record of this proceeding. But, in any event, we 
find no inconsistency between the material in the bulletin referred to by petitioner and the 
contested decision of the Secretary. 


3. Section 2(1) of the act (7 U.S.C. 602(1) declares it to be the policy thereof to 
establish and maintain such orderly marketing conditions for agricultural commodities in 
interstate commerce as would establish parity prices, and section 8c(18) of the act (7 U.S.C. 
608c(18)) modifies this to provide for the prices therein described. Thus it is the statutory 
policy, in part, to establish and maintain an orderly market to bring about and maintain 
the statutory price level. See, e.g., In re Copiah Guernsey Dairy Cooperative, Inc., 16 A.D. 
1193 (1957); In re Beatrice Foods Co., 15 A.D. 767 (1956), aff'd Beatrice Foods Co. v. 
Benson (N.D. Okla. 1957), 16 A.D. 177 (1957); In re Terrace Park Dairy, 12 A.D. 1383 
(1953). 
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amended, are in the current of interstate commerce or directly 
burden, obstruct, or affect interstate commerce in milk or its 
products.” It is patent that such is the case. 


In United States v. Wrightwood Dairy Co., 315 U.S. 110 (1942), 
it was held that Congress in enacting the statute conferred the 
full scope of the commerce clause of Article I of the Constitution 
of the United States. The record herein indicates, in part, that a 
large volume of milk from Wisconsin is regularly received at 
bottling plants in the Minneapolis-St. Paul metropolitan area 
where it is intermingled with the milk of Minnesota producers and 
distributed throughout the expanded marketing area, that regu- 
lated handlers distributed such milk in competition with unregu- 
lated handlers such as petitioner and that, as indicated above in 
these Conclusions, unregulated milk, including petitioner’s, clearly 
burdened, obstructed or affected such regulated milk. The Wright- 
wood case specifically holds that the economic competition herein 
described justifies the regulation of both intrastate and interstate 
handlers and milk. See also, e.g., In re Copiah Guernsey Dairy 
Cooperative, Inc., 16 A.D. 1193 (1957) ; In re College Club Dairy, 
Inc., 15 A.D. 387 (1956). 


Petitioner further alleges that the contested amendment will 
result in lower prices for milk being paid to its producers and to 
the producers supplying other handlers located in the counties 
enumerated in the petition. Petitioner may not be the vicarious 
champion of producers. See, e.g., Queensboro Farm Products Ince. 
v. Wickard, 137 F.2d 969 (2d Cir. 1943). More importantly, the 
order merely establishes minimum prices to be paid to producers. 
See section 8c(18) of the act (7 U.S.C. 608c(18)). Petitioner is 
not estopped or prohibited from paying its producers more than 
the order blend price. Also, assuming that petitioner’s producers 
receive lower prices than they enjoyed prior to the contested 
amendment, as petitioner has not sustained its burden of proof in 
this regard (see, e.g., Wawa Dairy Farms, Inc. v. Wickard, 56 F. 
Supp. 67, 70 (D. Pa. 1944), aff'd 149 F.2d 860 (3d Cir. 1945) ; 
Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209, 217 (D. 
Mo. 1945), aff'd 157 F.2d 87 (8th Cir. 1946), cert. denied 329 
U.S. 788 (1946) ), the advantages enjoyed by those producers and 
by producers who supplied other unregulated handlers in the 
counties involved and by the unregulated handlers, including 
petitioner, were largely attributable to being in an area benefici- 
ally influenced by a milk order without being subject to its re- 
sponsibilities and obligations, as pointed out by respondent. 
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Petitioner claims too that the Land of Lakes Cooperative As- 
sociation and the Twin Cities Milk Producers Association demand 
from buyers a premium over the minimum order prices and that 
this premium benefits only producer-members of the cooperatives 
and is not distributed among all the producers supplying the mar- 
ket. But, as we said above, petitioner, a handler, cannot be the 
vicarious champion of producers in this proceeding. In any event, 
the required order prices are minimum prices. 


The Court in United States v. Mills, 315 F.2d 828 (4th Cir. 


1963), cert. denied 375 U.S. 819 (1963), said at page 838 the 
following: 


After all, the Secretary must look at the area with a wide and 
comprehensive perspective. He has before him the entire out- 
put of milk in the area, and he must search for the best ways 
and means for its disposition. Aware of the annual consump- 
tion and distribution of fluid milk, he must arrange to channel 
the residue into outlets the most advantageous to the producer 
and consumer. He fashions his order accordingly. Of course, 
there may be some resultant damage to a handler or producer 
in the enforcement of the Act but this lack of perfection does 
not destroy the validity of the Order. The constitutionality 
of the Act is no longer questionable. United States v. Rock 
Royal Co-op., supra, 307 U.S. 533, 568-81, 59 S.Ct. 993, 83 
L.Ed. 1446. Absolute equality is not demanded to sustain the 
operation of the Order. If the Secretary cannot “produce 
complete equality, for the variables are too numerous’, he 
“fulfills his role when he makes a reasoned” Order. Mitchell 
v. Budd, 350 U.S. 473, 480, 76 S.Ct. 527, 531-32, 100 L.Ed. 
565 (1956). 


In summary, we similarly conclude herein that the Secretary 
has, with respect to the amendment to Order No. 68, effective 
May 1, 1969, made a “reasoned order” supported by substantial 
evidence of record as to the enlargement of the regulated market- 
ing area. 


In view of all the foregoing, the petition should be dismissed. 
All contentions of the parties presented for the record have been 
considered and whether or not specifically mentioned herein, any 
suggestions, requests, etc., inconsistent with this decision are 
denied. 
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ORDER 


The relief requested by petitioner is denied and the petition is 
dismissed. 


(No. 13,625) 


In re PurRITY MILK CoMPANY. AMA Docket No. M 68-4. Decided 
January 25, 1971. 


Expansion of marketing area—Evidence—Promulgation hearing record— 
Marketing conditions—Dismissal of petition 


Where petitioner failed to establish that the expansion of the regulated 
marketing area to include four of the counties in which petitioner dis- 
tributes milk was not supported by the evidence at the amendment hear- 
ing, the petition is dismissed. (See also In re Geo. Benz & Sons, AMA 
Docket No. M 68-2, decided this date.) 


Robert O. Sullivan, Saint Paul, Minn., for petitioner. 
Victor W. Palmer for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
July 30, 1969, attacking the validity of an amendment effective 
May 1, 1969, to Order No. 68 (7 CFR 1068.1 et seq.), issued under 
the act and regulating the handling of milk in the Minneapolis- 
St. Paul, Minnesota, marketing area, which expanded the market- 
ing area. Petitioner is a handler under the order and operates a 
milk processing and bottling plant at St. Cloud, Minnesota. 


Respondent filed an application to dismiss portions of the peti- 
tion which was granted January 22, 1970. On January 26, 1970, 
respondent filed an answer to the remaining allegations of the 
petition, in effect, upholding the validity of the contested amend- 
ment to the order. A prehearing conference and oral hearing were 
held March 8, 1970, in Minneapolis, Minnesota, before Herbert 
L. Perlman, Hearing Examiner, Office of Hearing Examiners, 
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United States Department of Agriculture. At the hearing, peti- 
tioner was represented by Robert O. Sullivan, Attorney at Law, 
Minneapolis, Minnesota. Respondent was represented by Victor 
W. Palmer, Office of the General Counsel, United States Depart- 
ment of Agriculture. After the hearing, the parties filed briefs. 


The hearing examiner issued a recommended decision to the 
effect that the petition be dismissed. Petitioner filed exceptions 
and oral argument upon the exceptions was consolidated with oral 
argument in a companion case, Jn re Geo. Benz & Sons, AMA 
Docket No. M 68-2. The argument was held before the Judicial 
Officer on December 9, 1970, in Washington, D. C. 


FINDINGS OF FACT 


1. Petitioner, Purity Milk Company, is a corporation organized 
and existing under the law of the State of Minnesota whose prin- 
cipal office and place of business is located at 601 Eighth Avenue 
North, St. Cloud, Minnesota. Petitioner operates and at all times 
material herein operated a milk processing and bottling plant in 
its own name at St. Cloud, Minnesota, and a distribution facility 
in Benton County, Minnesota, through its subsidiary, Dairyland 
Farms, Inc., and is a handler regulated by Order No. 68, as 
amended, issued pursuant to the act and regulating the handling 
of milk in the Minneapolis-St. Paul, Minnesota, marketing area. 


2. Upon the basis of evidence introduced at a public hearing 
held June 25-28, 1968, in Minneapolis, Minnesota, pursuant to a 
notice issued June 5, 1968 (33 F.R. 8462), the Deputy Adminis- 
trator, Consumer and Marketing Service, issued a recommended 
decision December 3, 1968 (33 F.R. 18181), and time was given 
to file exceptions. A decision by the Under Secretary of Agricul- 
ture was issued February 27, 1969 (34 F.R. 3833) and reads, in 
part, as follows: 


Findings and conclusions. The following findings and con- 
clusions on the material issues are based on evidence presented 
at the hearing and the record thereof: 


1. Marketing area extension.—(a) The need for expansion. 
Expansion of the marketing area as proposed is necessary to 
insure orderly marketing of milk in the area proposed to be 
regulated. 


During recent years, there has been a very substantial in- 
crease in the population of formerly rural areas extending 
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outward from the cities of Minneapolis and St. Paul. Regu- 
lated handlers have expanded their sales into the outlying 
areas to follow this population shift. During the period 1960- 
67, total sales of packaged fluid milk items by regulated han- 
dlers increased 13.6 percent. During the same period, the 
sales of packaged fluid milk products outside the boundaries 
of the presently defined marketing area increased by 29.2 
percent. At the present time, well in excess of 20 percent of 
the Class I disposition of regulated handlers is made outside 
the marketing area. As the urbanization of these once rural 
areas surrounding the Twin Cities continues, the proportion 
of handlers’ Class I sales outside the boundaries of the present 
marketing area will continue to increase. 


The territory proposed to be added to the present market- 
ing area is a region of extremely heavy milk production rela- 
tive to population. It encompasses much of the milkshed of 
the present marketing area. Less than half of the Grade A 
milk produced in the milkshed is used for Class I on an annual 
average. Thus, in an area still largely rural in nature, the 
outlets available to producers for the sale of their milk are 
limited. This situation has resulted in disorderly marketing 
conditions as producers have sought to obtain a greater share 
of the higher priced Class I market. 


As a result, in their sales in the area adjacent to the present 
marketing area, regulated handlers are in competition with 
unregulated handlers whose cost of Class I milk is substan- 
tially below that of regulated handlers. The milk with which 
they are in competition in the proposed expanded area is not 
under a classified price plan which insures uniform pricing 
for persons similarly situated. Prices paid to dairy farmers 
for unregulated Grade A milk in most cases reflects the par- 
ticular bargaining position of the individual producers or 
groups of producers and the persons to whom they sell. The 
unregulated handlers distributing milk therein generally pay 
their farmers prices which are slightly higher than the uni- 
form prices computed under the Minneapolis-St. Paul order. 
These prices are not related to the uses of the milk by these 
handlers since a high proportion of the milk of these unregu- 
lated handlers is utilized in Class I. Thus, the actual cost of 
Class I milk of these handlers is substantially below the Class 
I price paid by regulated handlers with whom they compete. 
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Of the two largest unregulated handlers who distribute 
milk generally throughout the proposed. area, one stated that 
for May 1968 he paid his producers $4.69 per hundredweight. 
A producer supplying the other handler in the market stated 
that he paid $4.70 per hundredweight for his May milk and 
$4.60 for his April milk. 


The uniform price computed under the order was $4.66 for 
May and $4.54 for April. The order Class I price was $5.15 
for May and $4.87 for April. In May, 39 percent of the pro- 
ducer milk priced under the order was utilized in Class I. 
In April, it was 40 percent. Both of the largest unregulated 
handlers use most of their milk in Class I. One stated that 
he found it necessary to purchase substantial quantities of 
supplemental milk in 4 months of the year and smaller 
amounts in other months. The other testified that he found 
it necessary to purchase supplemental milk at times during 
the fall. 


One of the smaller unregulated handlers testified that he 
had paid his producers $4.56 for their milk. He likewise 
stated that he used most of his milk in Class I and at certain 
times purchased supplemental milk to meet his fluid require- 
ments. 


When these unregulated handlers purchase supplemental 
milk during the months of low production, they obtain these 
supplies from other handlers who use a substantially lower 
proportion of their milk for Class I bottling purposes. In 
some cases the prices paid producers at the higher uses are 
only slightly above those paid at the plants where supple- 
mental supplies are obtained. The burden of carrying the 
market reserve supplies for these unregulated handlers, there- 
fore, is borne by the suppliers of supplemental milk and the 
dairy farmers from whom they receive the milk. 


The uniform price plan applicable to all handlers buying 
milk for sale in the expanded area will stabilize and improve 
marketing conditions in the area. Such a price plan can be 
made effective in this area by bringing it within the bound- 
aries of the marketing area regulated by Order 68 regulating 
the handling of milk in the Minneapolis-St. Paul marketing 
area. 
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The order establishes a system of uniform pricing publicly 
announced and verified on an impartial basis and this will 
eliminate the uncertainties about pricing which have con- 
tributed to disorderly marketing conditions in the area. The 
order will contribute substantially to many of the conditions 
complained of and tend to effectuate the declared policy of 
the Act by providing: 


(1) The establishment of uniform prices to handlers for 
milk received from producers according to a classified price 
plan based upon the utilization made of the milk; 


(2) An impartial audit of handlers’ records to verify the 
payments of required prices; 


(3) A system for verifying the accuracy of weights and 
butterfat content of the milk purchased; and 


(4) Uniform returns to producers supplying the market 
based upon an equitable sharing among all producers supply- 
ing the expanded market of the lower returns for the sale of 
reserve milk which cannot be marketed as Class I milk. 


The handling of milk throughout this entire area is in the 
current of interstate commerce and directly burdens, ob- 
structs, or affects interstate commerce in milk and milk 
products. 


Milk moves freely between the Minnesota and Wisconsin 
portions of this expanded area, both from the farm and in 
processed form. 


The milk supply area for the Minneapolis-St. Paul milk 
order has been expanding over the years. In 1950, the market 
supplies were assembled from only 17 counties, including 
three in Wisconsin. As of December 1967, the supply area for 
this market included 41 counties, 25 in Minnesota and 16 in 
Wisconsin. Of the 4,255 producers supplying the market, 
1,486 were located in Minnesota and the remaining 2,768 
were located in Wisconsin. 


Milk of these Wisconsin producers is regularly received at 
bottling plants in the Twin Cities metropolitan area where it 
is intermingled with the milk of Minnesota producers and 
distributed throughout the entire marketing area. 
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(b) The territory to be incorporated. The marketing area 
for the Minneapolis-St. Paul, Minn., milk order should be 
expanded to include all territory geographically within the 
21 Minnesota counties and those portions of the two Wiscon- 
sin counties listed below: 


MINNESOTA COUNTIES 


Anoka. Mille Lacs. 
Benton. Pine. 
Carver. Ramsey. 
Chisago. Renville. 
Dakota. Scott. 
Hennepin. Sherburne. 
Isanti. Sibley. 
Kanabec. Stearns. 
Kandiyohi. Washington. 
McLeod. Wright. 
Meeker. 


WISCONSIN COUNTIES 


In Pierce County, the townships of: 


Clifton. River Falls. 

In St. Croix County, the townships of: 

Hudson. St. Joseph. 

Kinnickinnic. Stanton. 

Richmond. Star Prairie. 

Somerset. Troy. 
Warren. 


The enlarged marketing area should include all territory 
that is occupied by a Government (municipal, State, or Fed- 
eral) reservation, installation, institution, or other establish- 
ment. 


The principal cities in the expanded marketing area are the 
cities of Minneapolis and St. Paul, Minn. The only other popu- 
lation center of any substantial size is the St. Cloud, Minn., 
metropolitan complex. 


The present Minneapolis-St. Paul marketing area consists 
of cities of Minneapolis and St. Paul and contiguous suburban 
communities, villages and townships located in Hennepin, 
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Anoka, Ramsey, Dakota, and Washington Counties; all in the 
State of Minnesota. 


The area adopted herein encompasses the distribution areas 
of handlers regulated under the present Minneapolis-St. Paul 
order and major unregulated distributors who are in substan- 
tial competition with them. 


The marketing area defined herein together with certain 
other adjacent counties which are located generally to the 
south and east of such area now constitute the production 
area of the 4,255 Grade A milk producers who were supply- 
ing the market as of December 1967. The Grade A milk sup- 
plies for the market are received from the farm at regulated 
supply plants and receiving stations scattered throughout this 
general area and moved to the more centrally located regu- 
lated distributing plants which serve the fluid milk market. 


Both Minnesota and Wisconsin have adopted State stan- 
dards patterned after the USPHS recommended standards and 
furnish State inspection of plants and farms. The sanitary 
codes of these two States are substantially the same, and the 
codes of the various municipalities conform to the State codes. 
Thus, milk may move freely throughout the entire area. 


The principal dairy farmer cooperatives and milk dealers 
on the market proposed amending the marketing area defini- 
tion to include in their entirety the 23 counties wholly or 
partially encompassed by the marketing area defined herein 
plus the five Wisconsin counties of Barron, Chippewa, Dunn, 
Polk and Eau Claire. 


As noted above, there has been, during the past decade, a 
progressive urbanization of the formerly rural area extending 
outward from the present perimeters of the marketing area. 


The character of this change has been officially recognized 
by the Minnesota State Legislature in the definition of the 
Twin Cities metropolitan area subject to the jurisdiction of 
the Metropolitan Planning Commission. The “metropolitan 
area” is defined by statute to include the seven Minnesota 
counties of Anoka, Carver, Dakota, Hennepin, Ramsey, Scott, 
and Washington. This statutory definition recognizes that 
the area is a single homogeneous urban complex with the cities 
of Minneapolis and St. Paul serving as its nexus. 


PURITY MILK COMPANY 
Cite as 30 A.D. 24 


The Twin Cities metropolitan area contains 83 percent of 
the estimated population for the entire marketing area pro- 
posed herewith for adoption. Well over one-half (on the 
average) of the total disposition of fluid milk products in 
such area originates at plants of handlers who are fully regu- 
lated under the order. 


Estimates (on the average) of the proportion of total fluid 
milk sold by Order 68 handlers in the counties of Ramsey, 
Hennepin, Washington, Anoka, and Dakota are 100, 96, 88, 
57, and 57, respectively. In the remaining two counties of the 
metropolitan area such estimates ranged from 43 to 68 per- 
cent for Carver County and from 26 to 48 percent for Sce** 
County. 


On the record, the proponent cooperative handlers gen- 
erally supported the inclusion of the entire 28-county area as 
noticed. 


The 11-proponent proprietary milk dealers also named in 
the notice of hearing as proponents of the 28-county area 
(hereinafter referred to as the “proponent proprietary han- 
dlers”), actively supported the inclusion in the amended 
marketing area of only the seven-county Twin Cities Metro- 
politan Area (discussed in more detail later in these findings) 
of Anoka, Carver, Dakota, Hennepin, Ramsey, Scott, and 
Washington, and the adjacent counties of Chisago, Isanti, 
McLeod, Meeker, Renville, Sherburne, Stearns, and Wright, 
all in Minnesota, and the western portions of St. Croix, Polk, 
and Pierce counties in Wisconsin. 


They did not actively support the inclusion of the Minnesota 
counties of Benton, Kanabec, Kandiyohi, Mille Lacs, Pine, and 
Sibley, and the Wisconsin counties of Barron, Chippewa, 
Dunn, Eau Claire, and the eastern portions of Pierce, Polk, 
and St. Croix counties. 


Principal opposition to the annexation of certain of the 
Minnesota counties came from representatives of two unregu- 
lated distributing plants doing a substantial business therein. 


One of these, the Purity Milk Co., operates an unregulated 
bottling plant located at St. Cloud (which lies astride the 
eastern part of Stearns and the western part of Sherburne 
and Benton Counties), Minn., and a distribution (nonpro- 
cessing) facility at East St. Cloud in Benton County. 
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St. Cloud is the eighth largest city in the State with a popu- 
lation in the Greater St. Cloud metropolitan area of over 
50,000 encompassing parts of Stearns, Benton, and Sherburne 


counties. It is a secondary market for the area’s supply of 
Grade A fluid milk. 


The Purity Milk Co. receives its Grade A milk from about 
50 producers and distributes fluid milk and milk products 
from its two distribution centers outward into the surround- 
ing Minnesota counties; including the area proposed for 
annexation. 


This company is in competition for fluid milk sales with 
distributors presently regulated under Order 68 and with a 
number of unregulated distributors, including the proponent 
Land O’Lakes’ plant at St. Michael. It also has some route 
distribution in the Douglas County area of the Order 60 mar- 
ket (Minnesota-North Dakota) and is partially regulated 
thereunder. 


The other principal objector to regulation of certain Minne- 
sota counties was the operator of the Oak Grove Dairy, an un- 
regulated bottling plant located at Norwood, Minn., in Carver 
County. This distributor purchases milk from 136 producers 
and competes substantially with regulated handlers for Class 
I business in a number of the Minnesota counties proposed to 
be annexed. This distributor also sells Class I milk in certain 
other counties in western, southwestern, and central Minne- 
sota. This handler also is currently partially regulated under 
the Minnesota-North Dakota marketing order because of its 
route distribution in parts of that maiketing area. 


The proponent Land O’Lakes Creameries, Inc., a principal 
supplier of Grade A milk for the market, testified in support 
of regulating the 2l-county Minnesota segment as noticed. 
This association of producers operates an unregulated Grade 
A bottling plant and a supply pool plant which is fully regu- 
lated under the Minneapolis-St. Paul milk order. Both plants 
are located at St. Michael, Wright County, Minn. 


The St. Michael bottling plant receives its Grade A supply 
of milk from a member association plant located at Litchfield 
(Meeker County), Minn. The latter plant, in addition to 
supplying the Grade A needs of the St. Michael plant, also 
bottles milk which is distributed locally. 
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From the Land O’Lakes bottling plant at St. Michael, fluid 
milk products are distributed in 10 of the 20 Minnesota coun- 
ties (or portions thereof) proposed to “be annexed. A sub- 
stantial proportion of this distribution is made in the unregu- 
lated portion of Hennepin County and in Anoka, Sherburne, 
and Wright Counties which are immediately adjacent to 
Hennepin County. It is virtually certain, therefore, that any 
expansion of the present marketing area to include these 
counties would bring the St. Michael plant under full regu- 
lation. 


The Class I distribution from the proponent’s St. Michael 
plant together with that of currently regulated plants under 
Order 68 amounts ‘to over half of the total volume of fluid 
milk sold in the counties of Sherburne, Wright, Meeker, Mille 
Lacs, and Chisago. These distributors, in turn, compete with 
a number of unregulated plants throughout this area. Two 
of these unregulated plants, the one located at St. Cloud and 
the other at Norwood, as has already been noted, compete 
among themselves for sales in a number of these counties and 
both have substantial route sales in 15 of the 20 Minnesota 
counties (or portions thereof) proposed for annexation. 


In addition to the St. Michael pool supply plant, there is a 
distribution plant located at Delano in Wright County pres- 
ently fully regulated under Order 68. 


The southeastern boundary of Wright County is contiguous 
with Carver and Hennepin Counties. The communities of 
Delano and St. Michael in Wright County both are located 
about 30 miles from Minneapolis and are an integral part of 
the Twin Cities fluid milk market. Regulated distributors to- 
gether with the St. Michael bottling handler are estimated 
to share in about 60 percent of the total fluid milk sales in 
Wright County. 


The predominance of Class I sales by Order 68 distributors 
in the Twin Cities Metropolitan Area and in contiguous 
Minnesota counties, as discussed in these findings, together 
with the intertwining of route distribution of these handlers 
and unregulated distributors located at St. Cloud, St. Michael 
(Wright County), and Norwood (Carver County), Minn., 
evidences the primary association these unregulated dis- 
tributors have with the Twin Cities fluid milk market. It is 
necessary, therefore, that in defining the limits of the mar- 
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keting area to be regulated, that certain counties where these 
unregulated distributors are shown to have substantial busi- 
ness, also be regulated. 


The operators of the distributing plants at Norwood and 
St. Cloud both objected to the annexation of Benton, Kandi- 
yohi, Meeker, McLeod, Sherburne, Stearns, and Wright Coun- 
ties. The Norwood distributor also opposed the inclusion of 
Carver, Renville, Scott, and Sibley Counties. 


The gist of their argument was that they do not sell milk 
in the present marketing area and that the fact that regulated 
handlers now have extensive sales in the areas surrounding 
the present marketing area is not sufficient basis for bringing 
their plants under regulation. 


The Norwood plant has substantial distribution in Carver, 
Scott, Sherburne, Wright, McLeod, and Sibley Counties. Reg- 
ulated handlers compete extensively with the Norwood plant 
in the first four counties mentioned and to a less degree in 
McLeod and Sibley Counties. The Norwood plant also com- 
petes with regulated handlers in Kandiyohi, Mille Lacs, 
Meeker, Stearns, and Renville Counties. 


The St. Cloud plant has substantial distribution in Stearns, 
Wright, Sherburne, Meeker, Benton, and Kandiyohi Counties. 
Regulated handlers and the St. Michael plant of Land O’Lakes 
also have very substantial sales in the first four counties 
listed, and a lesser percéntage in Benton and Kandiyohi Coun- 
ties. The St. Cloud plant also competes with regulated han- 
dlers in Isanti, Kanabec, Mille Lacs, and Pine Counties. 


In Chisago County, presently regulated handlers distribute 
approximately half of the milk sold therein. An additional 8 
to 10 percent of the milk sold there is distributed from the 
St. Michael plant of Land O’Lakes. 


A representative of a bottling plant operation located at 
Willmar in Kandiyohi County objected to the annexation of 
Kandiyohi and Meeker Counties to the defined marketing 
area. Another bottling distributor whose plant is located in 
Lindstrom (Chisago County) in a brief objected to the inclu- 
sion of Chisago County in the expanded marketing area. 
This objector did not testify at the hearing. The Class I 
distribution from both of these plants is primarily local in 
character. 
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It is concluded that the marketing area should be expanded 
to include all of the 21 counties in Minnesota proposed for 
inclusion therein. 


From the record evidence it is clear that there is substantial 
overlapping of the distribution routes of regulated and un- 
regulated handlers throughout the area generally. In those 
counties closest to the present marketing area, regulated han- 
dlers have a very substantial portion of the Class I business. 
The distribution of the two largest unregulated handlers in 
these nearby counties is such that they would in all likelihood 
become subject to full regulation if the order were expanded 
to include such area. 


To encompass the major distribution areas of these pres- 
ently unregulated handlers, the order should be expanded as 
proposed. Otherwise, these handlers would find themselves 
subject to full regulation, but with a major portion of their 
sales area outside the marketing area... . 


Adoption of the market area recommended herein will 
encompass the major sales areas of all regulated handlers 
and of the handlers with whom they are in substantial com- 
petition outside the present marketing area. It will not bring 
under regulation any handlers whose principal sales areas 
are outside the territory adopted herein... . 


All producer milk received at regulated plants must be 
made subject to classified pricing under the order, however, 
regardless of whether it is disposed of within or outside the 
marketing area. Otherwise the effect of the order would be 
nullified and the orderly marketing process would be jeopar- 
dized. 


If only a pool handler’s “in-area” sales were subject to 
classification, pricing, and pooling, a regulated handler with 
Class I sales both inside and outside the marketing area could 
assign any value he chose to his outside sales. He thereby 
could reduce the average cost of all his Class I milk below 
that of other regulated handlers having all, or substantially 
all, of their Class I sales within the marketing area. 


Unless all milk of such a handler were fully regulated 
under the order, he in effect would not be subject to effective 
price regulation. The absence of effective classification, pric- 
ing, and pooling of such milk would disrupt orderly market- 
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ing conditions within the regulated marketing area and could 
lead to a complete breakdown of the order. If a pool handler 
were free to value a portion of his milk at any price he 
chooses, it would be impossible to enforce uniform prices to 
all fully regulated handlers or a uniform basis of payment to 
the producers who supply the market. It is essential, there- 
fore, that the order price all the producer milk received at a 
pool plant regardless of the point of disposition. 


So that there will be no doubt as to the meaning or the in- 
tent of the application of the marketing area definition in the 
proposed order, it should be clear that the marketing area 
encompasses all territory within the boundaries of the desig- 
nated marketing area which is occupied by a Government 
(municipal, State or Federal) reservation, installation, or 
other establishment. If any part of such a Government estab- 
lishment is within the designated geographical limits of the 
marketing area, the entire area encompassed by such estab- 
lishment, as it presently exists and as it may be modified in 
the future, shall be a part of the marketing area. 


Some of the evidence in support of and involving the findings and 
conclusions of the decision of the Secretary set forth above may 
be found at pages 23-84, 90-105, 107-18, 129-39, 142-48, 150-51, 
155-56, 158-75, 181-200, 202-08, 211-24, 232-33, 235-38, 242-57, 
259-65, 302, 311, 341-64, 369-84, 381-87, and 391-421 of the pro- 
mulgation hearing record and exhibits 4, 7, 9-11, 15-26 and 29-35 
attached thereto. Of particular interest is the testimony of Prof. 
Jerome Hammond of the Department of Agricultural Economics 
(pp. 23-84) and Exhibit 9 sponsored by Hammond, “The Import 
of Expanding the Minneapolis-St. Paul Federal Milk Market Order 
Area.” 


3. The order amending Order No. 68 was issued by an Assistant 
Secretary March 26, 1969 (34 F.R. 5918), effective May 1, 1969. 
The amending order reads, in pertinent part, as follows: 


(a) Findings upon the basis of the hearing record... . 


(1) The said order as hereby amended, and all of the terms 
and conditions thereof, will tend to effectuate the declared 
policy of the Act;... 


(4) All milk and milk products handled by handlers, as 
defined in the order as hereby amended, are in the current of 
interstate commerce or directly burden, obstruct, or affect 
interstate commerce in milk or its products; and... 
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(b) Determinations. It is hereby determined that: 


(3) The issuance of the order amending the order is ap- 
proved or favored by at least two-thirds of the producers who 
participated in a referendum and who during the determined 
representative period were engaged in the production of milk 
for sale in the marketing area. 


Order relative to handling. It is therefore ordered that on 
and after the effective date hereof, the handling of milk in the 
Minneapolis-St. Paul, Minn., marketing area shall be in con- 
formity to and in compliance with the terms and conditions 
of the aforesaid order, as amended, and as hereby further 
amended, as follows: ... 


§ 1068.4 Minneapolis-St. Paul, Minn., marketing area. 

“Minneapolis-St. Paul, Minn., marketing area” (referred 
to in this part as the “marketing area”) means all the terri- 
tory within the boundaries of the townships and counties 
listed below. The marketing area shall include all territory 
that is now, or in the future, occupied by Government (muni- 
cipal, State, or Federal) reservations, installations, institu- 
tions, or other similar establishment if any part of such terri- 
tory is within the designated geographical limits of the mar- 
keting area. 


MINNESOTA COUNTIES 


Anoka. Mille Lacs. 
Benton. Pine. 
Carver. Ramsey. 
Chisago. Renville. 
Dakota. Scott. 
Hennepin. Sherburne. 
Isanti. Sibley. 
Kanabec. Stearns. 
Kandiyohi. Washington. 
McLeod. Wright. 
Meeker. 


WISCONSIN COUNTIES 
In Pierce County, the townships of : 


Clifton. River Falls. 


37 








38 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 30 A.D. 24 


In St. Croix County, the townships of: 


Somerset. St. Joseph. 
Hudson. Stanton. 
Kinnickinnic. Star Prairie. 
Richmond. Troy. 
Warren. 
CONCLUSIONS 


We are presented once again with the issue of the validity of a 
marketing area established in an order promulgated pursuant to 
the act. See, e.g., In re Ann Arbor Division of Detroit Creamery 
Company, et al., 11 A.D. 1147 (1952) ; In re Ideal Farms, Inc., et 
al., 18 A.D. 1, (1959), aff'd 181 F. Supp. 62 (D. N.J. 1960) ; In re 
Hygeia Dairy Company, 19 A.D. 257 (1960), aff'd S$.D. Tex. June 
19, 1964; In re Mills Dairy Products Company, et al., 20 A.D. 
541 (1961), aff'd 315 F.2d 828 (4th Cir. 1963), cert. denied 375 
U.S. 819 (1963). 


The petition attacks the extension of the Minneapolis-St. Paul, 
Minnesota, marketing area under Order No. 68 by the amendment 
effective May 1, 1969 to include therein Morrison, Mille Lacs, 
Kanabec, Isanti, Benton, Stearns, Sherburne, Wright, Meeker, 
Kandiyohi, McLeod, Carver, Scott and Sibley Counties, all in the 
State of Minnesota, but in its prayer for relief petitioner omitted 
Isanti County from those counties it requested be eliminated from 
the marketing area. Also, Morrison County was not included in 
the marketing area by the amendment effective May 1, 1969. The 
contested amendment included 21 counties in Minnesota within 
such area. 


In its brief in this proceeding petitioner apparently only actively 
contests the inclusion of the counties of Stearns, Benton, and Mille 
Lacs and parts of Sherburne County within the marketing area. 
In fact, petitioner recommends that the findings of the decision of 
the Secretary upon which the disputed amendment is based be 
amended to include within the marketing area Isanti and Kenabec 
counties and part of Sherburne County, whose inclusion therein 
was contested in the petition. 


Petitioner has focused attention upon only one segment of the 
expanded marketing area, which segment consists of but 4 of the 
counties in which it distributes fluid milk. We are not so restricted 
in our examination of the validity of the contested amendment. 
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Nor was the Secretary so restricted in the issuance of the amend- 
ment to Order No. 68 effective May 1, 1969. 


In a companion proceeding, In re Geo. Benz & Sons, AMA 
Docket No. M 68-2, in which a Decision was issued this date, the 
arguments advanced by petitioner herein were similarly raised 
and decided. Our conclusions in that proceeding are applicable 
here and no useful purpose would be served by repeating them. 
Instead, we incorporate by reference in this proceeding our con- 
clusions in In re Geo. Benz & Sons, supra, as they apply herein. 
Of course, petitioner makes reference or emphasizes other coun- 
ties, that is, Stearns, Benton, Mille Lacs and Sherburne, and dis- 
tributes milk in additional counties in Minnesota, and to that ex- 
tent we shall consider its complaint in the light of our conclusions 
in the companion proceeding. 


It was found in the contested decision of the Secretary that 
“The St. Cloud plant [petitioner] has substantial distribution in 
Stearns, Wright, Sherburne, Meeker, Benton, and Kandiyohi 
Counties. Regulated handlers and the St. Michael plant of Land 
O’Lakes also have very substantial sales in the first four counties 
listed, and a lesser percentage in Benton and Kandiyohi Counties. 
The St. Cloud plant also competes with regulated handlers in 
Isanti, Kanabec, Mille Lacs, and Pine Counties.’”’ While petitioner 
quarrels with these findings, it is patent from the promulgation 
hearing record that such is the case.'! It further appears, as was 
the case in In re Geo. Benz & Sons, supra, that petitioner would be 
a fully regulated handler under the pool plant provisions of the 
order by virtue of its distribution of milk in the counties closest to 
the then marketing area where regulated handlers have a very 
substantial portion of the fluid milk business and that “To en- 
compass the major distribution areas of these presently unregu- 
lated handlers, the order should be expanded, as proposed. Other- 
wise, these handlers’, including petitioner, ‘would find themselves 
subject to full regulation, but with a major portion of their sales 
area outside the marketing area.” 


Here too, when the decision of the Secretary is viewed as writ- 
ten instead of on the artificial basis petitioner would have us 
employ, it is clear that the need for expansion of the marketing 
area to establish and maintain orderly marketing conditions and 
the inclusion within the marketing area under the order of the 
Minnesota counties in which petitioner distributes fluid milk, 





1. Petitioner’s vice-president testified at the amendment hearing that petitioner had “ter- 
rible’’ price competition with handlers then regulated by the order (Tr. pp. 400 to 409). 
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including Stearns, Benton, Mille Lacs and Sherburne counties, are 
supported by substantial evidence in the promulgation hearing 
record. (See transcript pages and exhibits referred to in Finding 
of Fact 2). Cf. eg., In re Ann Arbor Division of Detroit Cream- 
ery Company et al., supra; In re Ideal Farms, Inc., et al., supra; 
In re Hygeia Dairy Company, supra; In re Mills Dairy Products 
Company, et al., supra. Also, as in the Benz case, petitioner applies 
selected findings of the decision to the counties it has emphasized 
and finds a lack of substantial evidence by reason thereof. Our 
comments in the companion case are equally applicable here. 


Further, petitioner complains of alleged substantial monetary 
losses to it by reason of the fact that it is required to make pay- 
ments into the producer-settlement fund under the order. This is 
a grievance that has become familiar over the years in the admin- 
istration of the act. Petitioner does not challenge the validity of 
the producer-settlement or equalization fund under the order and 
it could not successfully do so. See, é.g., United States v. Rock 
Royal Cooperative, Inc., 307 U.S. 533, 572 (19389). 


Order No. 68 contains a scheme whereby each handler pays for 
milk subject to regulation under the order at class values or prices, 
differing according to the use he makes of such milk, while produ- 
cers receive a uniform or blend price based upon the total value of 
all milk used by all handlers under the order. Each handler pays 
his own producers at the uniform price and then, through adjust- 
ments with the producer-settlement fund kept by the market ad- 
ministrator, brings the total he has paid to producers up to (by 
paying into the producer-settlement fund) or down to (by receiv- 
ing money from such fund) the total he is required to pay at class 
prices. In effect, a handler receives from the producer-settlement 
fund the amount by which the value of his milk at the class prices 
is less than the value at the blend price and pays into the producer- 
settlement fund the amount by which the value of his milk at the 
class prices exceeds the value at the blend price. 


Petitioner’s allegations in this regard are, upon analysis, re- 
duced to the complaint that because petitioner has a high fluid or 
Class I utilization which is above the market average the blend or 
uniform price which it is required under the order to pay to its 
producers must be supplemented by payments into the producer- 
settlement fund equal to the amount by which the value of its 
milk at class prices exceeds the value thereof at the blend price. 
In reality, the order merely requires that petitioner pay the use 
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value for its milk, as all other regulated handlers, and, in effect, 
negates the competitive advantage in the cost of milk which peti- 
tioner formerly enjoyed. Cf. e.g., In re Willow Farms Dairy, Inc., 
20 A.D. 810 (1961), affirmed 315 F.2d 828 (4th Cir. 1963), cert. 
denied 374 U.S. 832 (1963). 


In this connection, petitioner alleges that in the absence of the 
requirement that it make payments, in part, into the producer- 
settlement fund, such payments “would have been paid to the milk 
producers supplying milk to Petitioner.” Petitioner has far from 
sustained its burden of proof in this regard. In fact, the promul- 
gation hearing record indicates that petitioner paid its dairy 
farmers an amount somewhat in excess of the order blend price 
in the face of a high fluid or Class I utilization of milk and that 
it does not appear that its dairy farmers received in the past the 
order use value for their milk. 


Petitioner also alleges that its payments into the producer- 
settlement fund “will constitute substantial reductions in the 
amount of money received by milk producers. . . now or hereafter 
supplying Petitioner.” What we said in Jn re Geo. Benz & Sons, 
supra with reference to a similar and ancillary arguments is 
equally applicable here. 


In summary, we conclude herein that the Secretary has, with 
respect to the amendment to Order No. 68, effective May 1, 1969, 
made a “reasoned order” supported by substantial evidence. 


In view of all the foregoing, the petition should be dismissed. 
All contentions of the parties presented for the record have been 
considered and whether or not specifically mentioned herein, any 
suggestions, requests, etc., inconsistent with this decision are 
denied. 


ORDER 


The relief requested by petitioner is denied and the petition is 
dismissed. 


(No. 13,626) 


In re FRIENDSHIP DAIRIES, INC. AMA Docket No. M 2-38. De- 
cided January 28, 1971. 
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Application to dismiss, granted—Failure to state grievance in amended 
petition 


Where petitioner’s “Amended Petition to Recall or Void Order for Dismissal” 
fails to state alleged grievances with specificity and is not verified by a 
responsible officer of the corporation, the amended petition is dismissed. 


Murray Hammerman, New York, N.Y., for petitioner. 
John A. Campbell and Gary Wenell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON APPLICATION TO DISMISS 


On October 23, 1970, an order was entered granting respon- 
dent’s application to dismiss the petition filed in this section 8c 
(15) (A) proceeding under the Agricultural Adjustment Act 
(1933), as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937 and subsequent amendments (7 U.S.C. 
601 et seq.). 


On November 16, 1970, petitioner filed a document entitled 
“Amended Petition to Recall Or Void Order Issued for Dismissal.” 
On December 11, 1970, respondent filed an application to dismiss 
the amended petition and on January 4, 1971, petitioner filed a 
reply thereto. 


Section 900.52 (c) of the applicable rules of practice (7 CFR § 
900 et seq.) provides for an application to dismiss a petition for 
failure of the petition to comply with the act or the requirements 
of the rules as to specificity of the grievances alleged. The rules 
also authorize the filing of an amended petition when a petition 
is dismissed pursuant to § 900.52. 


An amended petition is subject to the same requirements of the 
rules as a petition, that is to say, it must meet the standards for 
specificity, if a corporation, the amended petition must be verified 
by a responsible officer of the corporation, etc. 


The amended petition herein and petitioner’s reply to the appli- 
cation to dismiss consist mainly of argument and statements of a 
factual nature as to why the petition originally filed should not 
have been dismissed. The amended petition is not verified by a 
responsible officer of the corporate petitioner. It is signed by a 
representative of petitioner. 


We conclude that the application to dismiss should be granted 
for failure to comply with § 900.52 of the rules of practice. It is 
hereby so ordered. 
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(No. 13,627) 


In re HONEYWELL FARMS, INC. AMA Docket No. M 2-39. Decided 
January 28, 1971. 


Application to dismiss, granted—Failure to state grievance in amended 
petition 


Where petitioner’s “Amended Petition to Recall or Void Order for Dismissal” 
fails to state alleged grievances with specificity and is not verified by a 
responsible officer of the corporation, the amended petition is dismissed. 


Murray Hammerman, New York, N.Y., for petitioner. 
John A. Campbell and Gary Wenell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON APPLICATION TO DISMISS 


On October 26, 1970, an order was entered granting respon- 
dent’s application to dismiss the petition filed in this section 8c 
(15) (A) proceeding under the Agricultural Adjustment Act 
(1933), as reenacted and amended by the Agricultural Marketing 


Agreement Act of 1937 and subsequent amendments (7 U.S.C. 
601 et seq.). 


On November 17, 1970, petitioner filed a document entitled 
“Amended Petition to Recall Or Void Order For Dismissal’. On 
December 11, 1970, respondent filed an application to dismiss the 
amended petition and on January 4, 1971, petitioner filed a reply 
thereto. 


Section 900.52 (c) of the applicable rules of practice (7 CFR 
§ 900 et seq.) provides for an application to dismiss a petition 
for failure of the petition to comply with the act or the require- 
ments of the rules as to specificity of the grievances alleged. The 
rules also authorize the filing of an amended petition when a pe- 
tition is dismissed pursuant to § 900.52. 


An amended petition is subject to the same requirements of the 
rules as a petition, that is to say, it must meet the standards for 
specificity, if a corporation, the amended petition must be verified 
by a responsible officer of the corporation, etc. 


The amended petition herein and petitioner’s reply to the appli- 
cation to dismiss consist mainly of argument and statements of a 
factual nature as to why the petition originally filed should not 
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have been dismissed. The amended petition is not verified by a 
responsible officer of the corporate petitioner. It is signed by a 
representative of petitioner. 


We conclude that the application to dismiss should be granted 


for failure to comply with § 900.52 of the rules of practice. It is 
hereby so ordered. 


(No. 13,628) 


In re MILLER DAIRIES, INC. AMA Docket No. M 2-33. Decided 
January 28, 1971. 


Application to dismiss, granted—Failure to state grievance in amended 
petition—Petitioner not under monetary obligation 
to producer-settlement fund 


Respondent’s application to dismiss the amended petition in this proceeding 
is granted where the petition failed to state alleged grievances with 
specificity, where the petition was not verified by a responsible officer 
of the corporation, and where the petitioner was not under any monetary 
obligation to the producer-settlement fund. 


Mac D. Levin, Hackensack, N.J., for petitioner. 
Victor W. Palmer for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON APPLICATION TO DISMISS 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), an order was entered on 
August 25, 1970, granting respondent’s application to dismiss the 
petition filed for failure of the petition to comply with section 
900.52 (c) of the applicable rules of practice in that the petition 
did not state clearly what its complaint was and the reasons why 
whatever petitioner’s grievences happened to be were “not in 
accordance with law”. 


On September 28, 1970, petitioner filed an amended petition. 
On November 3, 1970, respondent filed an application to dismiss 
the amended petition. 
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The application to dismiss was supported by an affidavit from 
Market Administrator Anson J. Pollard, stating that petitioner 
is not subject to any monetary obligations under the order (Order 
No. 2, 7 CFR Part 1002) because it receives no milk from pro- 
ducers but obtains its supplies from other handlers. The applica- 
tion to dismiss contends that the amended petition is subject to 
the same defects as the original petition, namely, that petitioner’s 
grievances are not clear, that the effect of the allegedly illegal 
order provisions upon petitioner is not set forth with any degree 
of clarity and that reasons for whatever order provisions or ad- 
ministration thereof being not “in accordance with law” are not 
adequately set forth. 


We agree with respondent. We note too that an amended peti- 
tion is subject to the same requirements of § 900.52 (c) of the 
rules of practice as an original petition. The amended petition is 
not verified by a responsible officer of the corporate petitioner as 
required. 


The application to dismiss is granted and the amended petition 
is dismissed. 


(No. 13,629) 


In re OLBRYCH Dairy, INC. AMA Docket No. M 2-35. Decided 
January 28, 1971. 


Application to dismiss, granted—Failure to state grievance in amended 
petition 


Where amended petition fails to state alleged grievances with specificity and 
is not verified by responsible officer of the corporation, respondent’s 
application to dismiss the petition is granted and the petition is dis- 
missed. 


Petitioner pro se. 
Dennis Becker for respondent 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON APPLICATION TO DISMISS 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
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amendments (7 U.S.C. 601 et seq.), an order was entered August 
31, 1970, granting respondent’s application to dismiss the peti- 
tion. The dismissal was ordered for failure of the petition to meet 
the requirements of the applicable rules of practice (7 CFR 
900.52 (c)) to the effect that a petition must state clearly the 
facts upon which the petition is based and the reasons why peti- 
tioner contends that order provisions or the administration there- 
of are “not in accordance with law”. 


On September 29, 1970, petitioner filed an amended petition. 
On October 29, 1970, respondent filed an application to dismiss 
the amended petition. Generally the application to dismiss is based 
on the same grounds as the application to dismiss the original 
petition. In addition, respondent challenges the amended petition 
as simply inserting sentences and paragraphs in the original pe- 
tition which was dismissed and the fact that the amended petition 
is not verified by a responsible officer of the corporate petitioner 
but is signed by an accountant or auditor for petitioner. On De- 
cember 14, 1970, petitioner’s president filed an answer to respon- 
dent’s application to dismiss. 


An amended petition filed pursuant to § 900.52 (c) is subject 
to the same requirements of the rules of practice as an original 
petition. When the original petition is dismissed the amended pe- 
tition must stand upon its own feet. We agree with respondent 
that the amended petition does not meet the prescriptions of 
900.52 (c) and, in fact, makes even more confusing whatever 
petitioner’s grievances are. Petitioner seeks a payment of ap- 
proximately $126,000 from the market administrator but there is 
no exposition of how or why in any articulate way as to the bases 
of this claim. Too, the amended petition is not verified by a re- 
sponsible officer of petitioner. 


Accordingly, the application to dismiss the amended petition is 
granted and the amended petition is dismissed. 
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AGRICULTURE DECISIONS—Cont. 


Packers and Stockyards Act, 1921—Cont. 


Page 
Woop Bros. LIVESTOCK COMMISSION Co. P&S Docket 
No. 4409. Shippers proceeds—Sale of consigned 
livestock to employees etc.—Cease and desist— 
a ee ie i 63 
YoperR, OrA. P&S Docket No. 4379. Bond—Cease and 
NN a a te a cial ean adaures 48 
(No. 13,630) 


In re ORA YODER. P&S Docket No. 4379. Decided January 8, 1971. 
Bond—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring respondent to 
cease and desist from engaging in business under the act without the 
required bond. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 12, 1970, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated the bonding provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


On December 2, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the cease and desist order consented to by respondent 
be issued. Complainant has also recommended that respondent 
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not be suspended as a registrant under the Act, because respon- 
dent is now in compliance with the bonding requirements of the 
Act and the regulations. 


FINDINGS OF FACT 


1. (a) Ora Yoder, hereinafter referred to as the respondent, 
is an individual whose address is Inola, Oklahoma 74036. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which was maintained by Tulsa Stockyard 
Clearing, Inc., Tulsa, Oklahoma, to secure the performance of the 
respondent’s dealer obligations under the Act was terminated on 
February 19, 1960. Respondent was notified by mail on or about 
February 5, 1960, of such termination date. Respondent was noti- 
fied by certified mail on or about July 18, 1970, that if he con- 
tinued his livestock operations after July 18, 1970, without bond 
coverage as required under the Act, he would be in violation of 
section 312 of the Act and sections 201.29 and 201.30 of the regu- 
lations promulgated thereunder. Notwithstanding such notice, re- 
spondent has continued to engage in the business of a dealer, buy- 
ing and selling livestock in commerce for his own account, with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts alleged in finding of fact 2 herein, re- 
spondent has willfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as respondent has consented 
to the issuance of the cease and desist order set forth below, and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
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sonable bond or its equivalent, as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,631) 


In re JOE WALLACE GLASPY. P&S Docket No. 4398. Decided Janu- 
ary 11, 1971. 


Marked up prices—Suspension of registration—Consent 


Respondent’s practices involving the issuance of false or incorrect invoices 
and other documents at marked up prices are violations of the act for 
which respondent is suspended as a registrant under the act for a 
period of 45 days. 


Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, on November 12, 1970, charges respondent with 
violations of the Act and regulations (9 CFR 201.1 et seq:). In an 
answer filed on December 23, 1970, respondent admits the juris- 
dictional allegations in the Complaint and submits to the juris- 
diction of the Secretary in the matter, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner and, for the purpose of this proceeding 
only, consents to the issuance of a specified order with findings 
of fact and conclusions based upon the allegations contained in 
the Complaint as the findings of fact and conclusions of the Sec- 
retary, requiring respondent to cease and desist from the practices 
complained of in the Complaint and suspending respondent’s reg- 
istration. Complainant has recommended that the order consented 
to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Joe Wallace Glaspy, hereinafter referred to as the re- 
spondent, is an individual whose address is 508 West Baylor 
Street, Ennis, Texas 75119. 


(b) Respondent at all times material herein was: 


(1) engaged in the business of buying and selling live- 
stock for his own account and buying livestock on a commission 
basis, in commerce; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock for his own account, in commerce. 


2. The Henderson County Livestock Auction, Inc., Athens, 
Texas, and Ennis Auction Co., Inc., Ennis, Texas, stockyards, 
hereinafter referred to as the stockyards, are and at all times ma- 
terial herein were posted stockyards subject to the provisions of 
the Act. 


3. Respondent, during the period from June 18, 1970, through 
September 3, 1970, had an arrangement with Vann-Roach Cattle 
Co., Fort Worth, Texas, hereinafter referred to as ““Vann-Roach”, 
under which respondent was to purchase livestock for Vann- 
Roach and Vann-Roach was to pay to respondent the price at 
which respondent purchased the livestock on its behalf plus an 
agreed buying commission of 25 cents per cwt. 


4. Respondent, at the stockyards, on or about the eleven dates 
specified in the Complaint and at divers other times during the 
period of June 1, 1970, through September 30, 1970, while acting 
as livestock purchasing agent for Vann-Roach pursuant to the 
arrangement described in Finding of Fact 3 above, purchased 
livestock for said Vann-Roach from Henderson County Livestock 
Auction, Inc., Athens, Texas, and Ennis Auction Co., Inc., Ennis, 
Texas, registered market agencies, and, in connection with such 
purchases, made, or caused to be made, false and incorrect pur- 
chase invoices and billings on invoice and bill-forms of said Hen- 
derson County Livestock Auction, Inc., and Ennis Auction Co., 
Inc., showing marked-up prices as the purchase prices of the live- 
stock instead of the actual purchase prices, copies of which in- 
voices and billings were made a part of the accounts and records 
of said two market agencies; and submitted such false and incor- 
rect invoices and billings to Vann-Roach, which made them a part 
of its accounts and records, and collected from Vann-Roach on 
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the basis of such marked-up prices, plus the agreed upon “buying 
commission” of 25 cents per cwt. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 3 and 4 here- 
of, respondent has wilfully violated section 312(a) of the Act 
and section 201.44 of the regulations (9 CFR 201.44). 


Inasmuch as respondent has consented that an order be issued 
suspending his registration as a registrant under the Act for a 
period of 45 days and requiring him to cease and desist from the 
practices complained of in the Complaint and complainant has 
recommended that such an order be issued, the order will be 
issued. 


ORDER 
Respondent shall cease and desist from: 


(1) executing, or causing persons subject to the Act to execute, 
false or incorrect invoices, billings, or other documents in con- 
nection with livestock transactions in commerce; 


(2) causing false and incorrect invoices, billings, or other doc- 
uments to be made a part of the accounts and records of a person 
subject to the Act; 


(3) billing persons for whom respondent purchases, or to 
whom he sells livestock, or causing such persons to be billed on 
the basis of prices other than those agreed upon in the purchase 
or sale arrangement or agreement between respondent and other 
persons for whom respondent purchases or to whom he sells the 
livestock ; 


(4) collecting for livestock purchased or sold by respondent, 
in commerce, or causing persons subject to the Act to collect or 
pay for such livestock on the basis of prices other than those 
agreed upon in the purchase or sale arrangement or agreement 
between respondent and other persons for whom respondent pur- 
chases, or to whom he sells, the livestock; and 


(5) purchasing livestock for another person for an agreed 
commission or buying charge per cwt., or per head, and, in addi- 
tion, taking profits from price mark-ups in such transactions 
without the prior approval of the person for whom respondent 
purchases the livestock. 
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Respondent is suspended as a registrant under the Act for a 
period of 45 days. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 13,632) 


In re HOLIDAY MARKETS, INC. P&S Docket No. 4436. Decided 
January 12, 1971. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and from 
issuing insufficient funds checks in payment of such livestock. 


Dennis L. Hays for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint and Notice of Hearing filed on January 13, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondent filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remain- 
ing allegations, waives oral hearing and the report of the Hearing 
Examiner and consents to the issuance of a specified order, with 
findings of fact and conclusions, for the purpose of this proceeding 
only, based on the allegations contained in the complaint. Com- 
plainant has recommended that the order consented to by respon- 
dent be issued. 
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FINDINGS OF FACT 


1. (a) Holiday Markets, Inc., hereinafter referred to as the 
respondent, is a corporation, d/b/a Kearney Packing Co., with 
its principal place of business located at Gibbon, Nebraska. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent, at all times.material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer 
in commerce, on or about the dates and in the transactions set 
forth below, purchased livestock for slaughter and failed to pay 
the full purchase price of such livestock. 


Date of No. of Amount of 
Purchase Head Purchased From Purchase 


1970 


August 29 12 Central Nebraska Commission $ 3,145.70 
Company, Inc., Broken Bow, 
Nebraska 

September 5 Blue Hill Livestock Co., Inc., 3,975.43 
Blue Hill, Nebraska 

September 9 Producers-Platte Valley 1,025.76 
Livestock Auction Public 
Stockyards, Kearney, Neb. 

September 4 Rush County Sales, LaCrosse, 1,265.36 
Kansas 

September 10 Chandler Livestock Auction, 11,178.10 
Inc., Smith Center, Kansas 

September 9 Osborne Livestock Commission, $ 1,863.00 
Inc., Osborne, Kansas 

September 10 Norton Livestock Auction, 3,665.03 
Inc., Norton, Kansas 

September 9 Bob Jessup, Fisher & Company 7,408.28 
Oklahoma City, Oklahoma 

September 10 Alma Sale Barn 3,309.36 
Alma, Nebraska 

September 11 Delmar Perkins 2,607.88 
Cairo, Nebraska 

September 7 Arnold Livestock Sales 911.62 
Company, Inc., Arnold, Neb. 


As of the date of the issuance of the Complaint and Notice of 
Hearing, there remained unpaid a total of $40,355.52 for such 
livestock purchases. 
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3. Respondent, in connection with its operations as a packer in 
commerce, on or about the dates and in the transactions set forth 
below, purchased livestock for slaughter and in purported pay- 
ment therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 












Date of Date of No. of Amount of 
Purchase Check Head Purchased From Purchase 
1970 


Aug. 29 









Sept. 10 12 Central Nebraska Commission $ 3,145.70 
Company, Inc., Broken Bow, 






















Nebraska 

Sept. 5 Sept. 8 19 Blue Hill Livestock Co., Inc. 3,975.43 
Blue Hill, Nebraska 

Sept. 9 Sept. 10 5 Producers-Platte Valley $ 1,025.76 


Livestock Auction Public 
Stockyards, Kearney, Neb. 

Sept. 4 Sept. 11 8 Rush County Sales, 1,265.36 
LaCrosse, Kansas 

Sept. 10 Sept. 11 54 Chandler Livestock Auction, 11,178.10 
Inc., Smith Center, Kansas 

Sept. 9 Sept. 11 12 Osborne Livestock 1,863.00 
Commission, Inc., Osborne, 
Kansas 

Sept. 10 Sept. 14 20 Norton Livestock Auction, 3,665.03 
Inc., Norton, Kansas 

Sept. 9 Sept. 14 45 Bob Jessup, Fisher & 7,408.28 
Company, Oklahoma City, 
Oklahoma 

Sept. 10 Sept. 14 19 Alma Sale Barn 3,309.36 
Alma, Nebraska 

Sept. 11 Sept. 14 14 Delmar Perkins 2,607.88 
Cairo, Nebraska 

Sept. 7 Sept. 15 5 Arnold Livestock Sales 911.62 

Company, Inc., Arnold, 

Nebraska 


CONCLUSIONS 







By reason of the facts alleged in paragraphs 2 & 3 herein, re- 
spondent has engaged in unfair practices in commerce in violation 
of section 202(a) of the Act (7 U.S.C. 192(a)) and section 
201.43 (b) of the regulations (9 CFR 201.43 (b)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: (1) Failing to pay, when due, the full purchase price of 
livestock purchased in commerce; and (2) Issuing checks or drafts 
for livestock purchased in commerce without having and main- 
taining sufficient funds on deposit in the bank account upon which 
they are drawn to pay such checks or drafts when presented for 
payment. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,633) 


In re HOWARD DAVIS. P&S Docket No. 4399. Decided January 14, 
1971. 


Bond—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without the required 
bond and suspending him as a registrant under the act until bonded as 
required. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 12, 1970, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated the bonding provisions of the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On December 16, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
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admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


(1) (a) Howard Davis, hereinafter referred to as the respon- 
dent, is an individual whose address is Route #1, Portsmouth, 
Ohio 45662. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


(2) Based on the volume of business transacted as a dealer 
during the period January 1, 1969, through December 31, 1969, 
respondent was required, under the Act and the regulations, to 
increase from $8,000 to $10,000, the amount of bond or bond 
equivalent maintained by him to secure performance of his dealer 
obligations. Respondent was notified by certified mail on or about 
July 22, 1970, and September 16, 1970, of the required increase 
in his bond coverage. Notwithstanding such notice, respondent 
has continued to engage in the business of a dealer buying and 
selling livestock in commerce for his own account, without fur- 
nishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts alleged in finding of fact 2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). Inasmuch as respondent has consented to 
the issuance of the order set forth below, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
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reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such re- 
quirements a supplementary order will be issued in this proceed- 
ing terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,634) 


In re LEONARD REBIK, d/b/a REBIK AUCTION YARD. P&S Docket 
No. 4378. Decided January 19, 1971. 


Bond—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without being bonded 
therefor. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on October 6, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On December 9, 1970, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and conclu- 
sions, for the purpose of this proceeding only, based upon the alle- 
gations contained in the Complaint. Complainant has recom- 


LEONARD REBIK 59 
Cite as 30 A.D. 58 


mended that the order consented to by respondent be issued. Com- 
plainant has also recommended that respondent not be suspended 
as a registrant under the Act, because respondent has complied 
with the bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Leonard Rebik, d/b/a Rebik Auction Yard, hereinafter 
referred to as the respondent, is an individual with his principal 
place of business located at Route 1, Box 38, Brawley, California 
92227. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Rebik Auction Yard, Brawley, California, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his market agency obligations under the Act was 
terminated on July 19, 1970. Respondent was notified by certified 
mail on or about July 9, 1970, of such termination date and was 
informed that if he continued his livestock operations after July 
19, 1970, without bond coverage as required under the Act, he 
would be in violation of section 312 of the Act and sections 201.29 
and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent continued to engage in the busi- 
ness of a market agency selling livestock in commerce on a com- 
mission basis without filing and maintaining a reasonable bond 
or its equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,635) 


In re LARAMIE LIVESTOCK EXCHANGE, INC. P&S Docket No. 4310. 
Decided January 19, 1971. 


Shippers proceeds deficit—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while its current liabilities exceed its current assets, failing to 
deposit shippers proceeds promptly and failing otherwise to maintain its 
account for shippers proceeds in conformity with the regulations. Re- 
spondent is also ordered to keep required records. 


Thomas E. Bundy for complainant. 
Fred Phiper, Whealand, Wyo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on March 30, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
willfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On October 1, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has stated that the suspension of respondent is not necessary to 
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effectuate the purpose of the Act, inasmuch as respondent is now 
in compliance with the solvency requirements of the Act and the 
regulations, and has recommended that the cease and desist order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Laramie Livestock Exchange, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Laramie, Wyoming. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Laramie Livestock Exchange, Inc., Stockyard, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce, and as a dealer to buy 
and sell livestock in commerce. 


2. (a) As of October 31, 1969, respondent had current liabilities 
totaling $158,867.76 and current assets totaling $3,571.16 resulting 
in an excess of current liabilities over current assets or 


$155,296.60. 


(b) As of November 30, 1969, respondent had current liabil- 
ities totaling $191,210.32 and current assets totaling $21,358.95 
resulting in an excess of current liabilities over current assets of 
$169,851.37. 


(c) As of December 31, 1969, respondent had current liabil- 
ities totaling $192,154.02 and current assets totaling $19,511.44, 
resulting in an excess of current liabilities over current assets of 
$172,642.58. 


3. Respondent, during the period from October 31, 1969, to 
December 31, 1969, engaged in the business of a market agency, 
selling livestock in commerce on a commission basis, notwith- 
standing the fact that its current liabilities exceeded its current 
assets. 


4. Respondent failed to maintain and use properly its custodial 
account for shippers’ proceeds, thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that; 
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(a) As of October 31, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $133,746.61 and had, to offset said outstanding checks, 
a bank balance of $6,606.80, deposits in transit of $81,758.19, and 
proceeds receivable of $9,000.28, resulting in a deficiency of 
$36,381.34 in funds available to pay shippers’ proceeds. 


(b) As of November 30, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $145,315.21 and had, to offset said outstanding checks, 
a bank balance of $47,733.78, deposits in transit of $25,988.65, and 
proceeds receivable of $22,991.03, resulting in a deficiency of 
$48,601.75 in funds available to pay shippers’ proceeds. 


(c) As of December 31, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $43,982.53 and had, to offset said outstanding checks, 
4 bank balance of only $3,525.73, resulting in a deficiency of 
$40,456.80 in funds available to pay shippers’ proceeds. , 


5. Respondent, during the period from March 31, 1969 to De- 
cember 31, 1969, failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in 
its business as a market agency, in that respondent failed to keep 
(1) a complete and accurate cash receipts and disbursements 
journal, (2) a ledger of accounts receivable and accounts payable, 
(3) monthly reconcilations of bank accounts, and (4) a currently 
posted general ledger. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 218(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and section 201.42 of the regulations (9 CFR 
201.42). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued the order will be issued. 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations under the Act, shall cease and desist 
from: 


(1) engaging in business in commerce while its current lia- 
bilities exceed its current assets; 


(2) failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


(3) failing to otherwise maintain its custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in its business 
under the Act, including, among other things, (1) a complete and 
accurate cash receipts and disbursements journal, (2) a ledger 
of accounts receivable and accounts payable, (3) monthly recon- 
cilations of bank accounts, and (4) a currently posted general 
ledger. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,636) 


In re WooD Bros. LIVESTOCK COMMISSION Co. P&S Docket No. 
4409. Decided January 20, 1971. 


Shippers proceeds—Sale of consigned livestock to employees, etc. — 
Cease and desist—Consent 


Respondent is ordered to cease and desist from using shippers proceeds for 
unauthorized purposes, failing to maintain properly its account for 
shippers proceeds, issuing insufficient funds consignment proceeds checks, 
selling livestock consigned to it for sale on a commission basis to 
employees, etc., and issuing untrue or incomplete accounts of sale. Re- 
spondent is also ordered to keep required records. 


Jerome S. Ducrest for complainant. 
Respondent pro se. 








64 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 30 A.D. 63 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, on December 3, 1970, charges respondent with various viola- 
tions of the Act and regulations (9 CFR 201.1 et seq.). In an an- 
swer filed on December 28, 1970, respondent admits the juris- 
dictional allegations in the Complaint and submits to the juris- 
diction of the Secertary in the matter, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner and, for the purposes of this proceeding 
only, consents to the issuance of a specified order with findings 
of fact and conclusions based upon the allegations contained in 
the Complaint as the findings of fact and conclusions of the Secre- 
tary requiring respondent to cease and desist from the practices 
complained of in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Wood Bros. Livestock Commission Co., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at the Sioux City Stockyards, Sioux City, 
Iowa, a posted stockyard under the Act, hereinafter referred to as 
the stockyard. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and otherwise in 
commerce; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock on a commission basis in 
commerce. 


2. Respondent, during the period from January 15, 1969, 
through April 18, 1970, used funds received as proceeds from the 
sale, at the stockyard, of livestock consigned to it for sale on a 
commission basis for purposes of its own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
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prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock and failed to maintain 
properly the account in the Morningside State Bank, Sioux City, 
Iowa, in which it deposited shippers’ proceeds, hereinafter refer- 
red to as the Custodial Account, in that: 


(a) As of March 31, 1969, respondent had outstanding 
checks drawn on its Custodial Account in the amount of 
$329,040.09, livestock sales proceeds obligations due consignors in 
the amount of $2,959.20, or a total of $331,999.29 and had, to offset 
said outstanding checks and proceeds payable, a bank balance of 
$31,076.69, no deposits in transit or proceeds on hand, and current 
proceeds receivable and certificates of deposit in the amount of 
$127,561.17, or a total of only $158,637.86, resulting in a deficiency 
of $173,361.43 in said Custodial Account. 


(b) As of July 31, 1969, respondent had outstanding checks 
drawn on its Custodial Account in the amount of $241,757.44 and 
livestock sales proceeds obligations and “credits” in the amount of 
$3,123.33, or a total of $244,880.77 and had, to offset said outstand- 
ing checks, proceeds payable and other financial obligations a bank 
balance of $54,078.30, no proceeds on hand or deposits in transit 
and current proceeds receivable and certificates of deposit in the 


amount of $75,451.64, or a total of only $129,529.94, resulting in a 
deficiency of $115,350.73 in said Custodial Account. 


(c) As of September 30, 1969, respondent had outstanding 
checks drawn on its Custodial Account in the amount of 
$261,320.88, livestock sales proceeds due consignors in the amount 
of $73,940.72 and other financial obligations against the account 
in the amount of $50,616.65, or a total of $385,878.25 and had, to 
offset said outstanding checks, proceeds payable and other financial 
obligations, a bank balance of $20,635.21, deposits in transit in 
the amount of $127,423.47 and current receivables in the amount 
of $83,487.36 or a total of only $231,546.04, resulting in a de- 
ficiency of $154,332.21 in said Custodial Account. 


(d) As of January 30, 1970, respondent had outstanding 
checks drawn on its Custodial Account in the amount of 
$250,621.49 and had, to offset said outstanding checks, a bank 
balance of $20,109.34, no deposits in transit or proceeds on hand, 
and current proceeds receivable in the amount of $39,863.86, or a 
total of only $59,973.20, resulting in a deficiency of $190,648.29 
in said Custodial Account. 
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(e) As of April 4, 1970, respondent had outstanding checks 
drawn on its Custodial Account in the amount of $375,058.17 and 
had, to offset outstanding checks, a bank balance of $106,579.20, no 
deposits in transit or proceeds on hand and current proceeds re- 
ceivable in the amount of $24,640.02, or a total of only $131,219.22, 
resulting in a deficiency of $243,838.95 in said Custodial Account. 


(f) Respondent, during the period from January 15, 1969, 
through April 4, 1970, regularly used funds received as proceeds 
from the sale, at the stockyard, of livestock consigned to it for sale 
on a commission basis to finance purchases of livestock by William 
E. Verschoor, Jr., respondent’s then president, as described more 
fully in Finding of Fact 3 below. 


(g) Respondent, during the month of April 1970, in connec- 
tion with the transactions described more fully in Finding of Fact 
4 below, issued Custodial Account checks, which checks, when pre- 
sented for payment, were returned unpaid because of insufficient 
funds in the Custodial Account. 


8. Respondent, during the. period from January 15, 1969, 
through April 4, 1970, regularly used funds received as proceeds 
from the sale, at the stockyard, of livestock consigned to it for 
sale on a commission basis to finance purchases of consigned live- 
stock, at the stockyard, by William E. Verschoor, Jr., the then 
president of respondent, and failed to deposit in its Custodial 
Account an amount equal to the proceeds receivable from the sale 
of such consigned livestock that were due from Verschoor before 
the close of the next banking day after such consigned livestock 
was sold by respondent to said Verschoor. 


4. Respondent, at the stockyard, on or about the two dates 
specified in the Complaint and at divers other times during the 
month of April 1970 sold livestock consigned to it for sale on a 
commission basis and, in connection with such transactions, is- 
sued to the consignors, in payment of the net proceeds from the 
sale of their livestock, checks drawn on the Custodial Account, 
which checks, when presented for payment, were returned upaid 
because of insufficient funds in the Custodial Account. 


5. Respondent, at the stockyard, on or about the seven dates 
specified in the Complaint and at divers other times during the 
period from November 1, 1969, through April 30, 1970, permitted 
William E. Verschoor, Jr., then president of respondent, to pur- 
chase, for his own account, livestock consigned to respondent for 
sale on a commission basis. 
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6. Respondent, in accounting to the consignors for the sale, at 
the stockyard, of their livestock in various transactions specified 
in the Complaint, failed to transmit or deliver to the consignors 
full, true and correct accounts of such sales in that respondent 
issued accounts of sale which falsely and incorrectly showed the 
assumed names of “Strange”, “Sodsma”, “Milligan”, or “St. 
Onge’’, as the purchasers of their livestock instead of William E. 
Verschoor, Jr., copies of which false and incorrect accounts of sale 
were made a part of the accounts and records of respondent. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, 5 and 
6 hereof, respondent has violated sections 304, 307, 312(a) and 
401 of the Act (7 U.S.C. 205, 208, 213(a), 221) and sections 
201.40, 201.41, 201.42, 201.48(a) and 201.60 of the regulations 
(9 CFR 201.40, 201.41, 201.42, 201.43(a) and 201.60). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and Complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent, its successor, its officers, directors, agents, and em- 
ployees directly or through any corporate or other device in con- 
nection with Respondent’s operations as a market agency shall 
cease and desist from: 


1. Using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of its own 
and purposes other than payment of lawful marketing charges and 
the remittance of net proceeds to shippers; 


2. Failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


3. Issuing checks in payment of net proceeds received from 
livestock sold, in commerce, on a commission basis without having 
and maintaining sufficient funds on deposit in the bank upon which 
they are drawn to pay such checks; 


4. Selling livestock consigned to it for sale on a commission 
basis to its officers, agents or employees; and 
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5. Issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a market agency subject to the Act, including true and correct 
copies of accounts of its sales of consigned livestock. 


This order shall become effective on the sixth day after service 
upon the Respondent. Copies hereof shall be served upon the 
parties. 


(No. 13,637) 


In re L. GRANT MILLIGAN, d/b/a CHILLICOTHE LIVESTOCK AUC- 
TION. P&S Docket No. 4367. Decided January 20, 1971. 


Market agency—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers 
proceeds promptly, failing to maintain properly his account for shippers 
proceeds, engaging in business under the act while his current liabilities 
exceed current assets, and issuing untrue or incomplete accounts of sale. 
Respondent is suspended as a registrant under the act until no longer 
insolvent and until the deficit in his account for shippers proceeds has 
been eliminated. 


Neil F. Freund and Thomas Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by a complaint filed on September 22, 1970, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201 et seq.). Respondent in his answer filed 
on October 9, 1970, denied the allegations of the Complaint and 


made a request for an oral hearing. 


A hearing was begun in Chillicothe, Missouri, on December 17, 
1970, before Jack W. Bain, Chief Hearing Examiner, Office of 
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® 

Hearing Examiners, United States Department of Agriculture. 
Neil F. Freund and Thomas E. Bundy, Office of the General Coun- 
sel, United States Department of Agriculture, Washington, D. C., 
appeared for the complainant. Respondent was not represented 
by counsel. Before testimony had been received from complain- 
ant’s witnesses, respondent and counsel for the complainant, dur- 
ing a recess, discussed and agreed upon a consent disposition of 
this matter. Accordingly, the hearing was closed. 


On December 21, 1970, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations and consents 
to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations in the Complaint. 
Complainant has recommended that the cease and desist order 
consented to by the respondent be issued and that respondent be 
suspended as a registrant under the Act. 


FINDINGS OF FACT 


1. (a) L. Grant Milligan is an individual doing business as 
Chillicothe Livestock Auction, with a place of business at Chilli- 
cothe, Missouri. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Chillicothe Livestock Auction stockyard, posted and sub- 
ject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from January 31, 1970 to 
February 26, 1970, failed to maintain and use properly his cus- 
todial account for shippers’ proceeds, thereby endangering the 
prompt accounting therefor and payments of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of January 31, 1970, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $3,905.86, and had to offset such checks, cash in 
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said bank account in the amount of $13.38, resulting in a defi- 
ciency of $3,892.48 in funds available to pay shippers’ proceeds. 


(b) As of February 26, 1970, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $11,834.23, and had to offset such checks, cash in 
said bank account in the amount of $8,590.91, resulting in a defi- 
ciency of $3,243.32 in funds available to pay shippers’ proceeds. 


Such deficiencies were due to respondent’s failure to deposit 
in his custodial account for shippers’ proceeds, within the time 
prescribed by the regulations, an amount equal to the proceeds 
receivable from sales of consigned livestock. 


3. (a) Respondent’s current liabilities, as of July 31, 1969, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $49,594.45, and current assets totaling 
only $14,716.06, resulting in an excess of current liabilities over 
current assets of $34,878.39. 


(b) Respondent’s current liabilities, as of October 31, 1969, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $7,006.58, and current assets totaling only 
$3,854.59, resulting in an excess of current liabilities over current 
assets of $3,151.99. 


(c) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


4. Respondent, during the period from July 31, 1969 through 
October 31, 1969, engaged in business as a market agency in com- 
merce, notwithstanding the fact that during such period respon- 
dent’s current liabilities exceeded his current assets. 


5. Respondent, in connection with his operations as a market 
agency, issued accounts of sale to consignors of livestock, as set 
forth below, which failed to show the names of the purchasers of 
consigned livestock, copies of which were retained as part of re- 
spondent’s books and records. 


Date Number Buyers Identification on 
1969 Consignor of Head Account of Sale 

July 12 Marvin Rader 4 #5 

July 12 Bill Thomas 4 #20 

July 12 Bill Thomas 22 #5 

October 4 Rosalee Anderson 2 #5 

October 4 Rosalee Anderson 2 #90 

October 4 Rosalee Anderson 1 #1 
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Date Number Buyers Identification on 
1969 Consignor of Head Account of Sale 

October 4 Bruce Kent 2 #5 

October 4 Bruce Kent 2 #90 

October 4 Bruce Kent 1 #1 

October 4 Paul Perry 27 #5 

October 25 Jerry Hayes 1 #15 

October 25 Floyd Plaster 2 #15 

October 25 Melvin Gray 2 #15 

October 25 Gene Cling 1 #5 


6. During the period from December 31, 1968 to February 25, 
1970, respondent failed to keep and maintain accounts, records 
and memoranda that fully and correctly disclosed all transactions 
involved in his business under the Act, in that he failed to keep 
and maintain a general ledger of accounts showing assets, liabili- 
ties, income, expenses and net worth; reconciliations of custodial 
and general bank accounts at reasonable and current intervals; 
a cash receipts and disbursements journal; and a separate and 
distinct record of the purchase of livestock from consignment in 
support of the market. 


CONCLUSIONS 


1. By reason of the facts alleged in paragraph II herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)), and section 201.42 of the regula- 
tions (9 CFR 201.42). 


2. By reason of the facts alleged in paragraph III herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


3. By reason of the facts alleged in paragraph IV herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


4. By reason of the facts alleged in paragraph V herein, re- 
spondent has wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a) and 221), and section 201.43 (a) 
of the regulations (9 CFR 201.43 (a) ). 


5. By reason of the facts alleged in paragraph VI herein, re- 
spondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). ; 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


1. Failing to deposit in his “Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from sales of consigned livestock; 


2. Failing to otherwise maintain his “Custodial Account for 
Shippers’ Proceeds” in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42) ; 


3. Engaging in business as a registrant under the Act while 
his current liabilities exceed his current assets; and 


4, Issuing accounts of sale which fail to show the true and 
correct names of buyers of consigned livestock. 


Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions 
involved in his business under the Act, including a general ledger 
of accounts showing assets, liabilities, income expenses and net 
worth; reconciliations of custodial and general bank accounts at 
reasonable and current intervals; a cash receipts and disburse- 
ments journal, and a separate and distinct record of the purchases 
of livestock from consignment in support of the market. 


Respondent is suspended as a registrant under the Act until 
such time as respondent demonstrates that the deficit in his 
“Custodial Account for Shippers’ Proceeds” has been eliminated 
and until respondent demonstrates that he is no longer insolvent. 
When respondent demonstrates he is no longer insolvent and that 
such deficit has been eliminated, a supplemental order will be 
issued in this proceeding terminating the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,638) 


In re RAYMOND DONALDSON. P&S Docket No. 4390. Decided Janu- 
ary 22, 1971. 


Bonding requirements—Suspension of registration—Consent 
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Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


Timm D. Dunn for complainant. 
John F. Gibson, Jr., Dermott, Ark., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 23, 1970, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On November 27, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. (a) Raymond Donaldson, hereinafter referred to as the re- 
spondent, is an individual whose address is P. O. Box 659, Monti- 
cello, Arkansas 71655. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which was maintained to secure perform- 
ance of his dealer obligations under the Act was terminated 
September 10, 1970. Respondent was notified by certified mail on 
or about August 19, 1970, of such termination date and was in- 
formed that if he continued his livestock operations after Sep- 
tember 10, 1970, without adequate bond coverage as required 
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under the Act and regulations, he would be in violation of section 
312 of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respon- 
dent has continued to engage in the business as a dealer buying 
and selling livestock in commerce for his own account without 
filing and maintaining a reasonable bond or its equivalent as re- 
quired under the Act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.380). Inasmuch as respondent has consented 
to the issuance of the cease and desist order set forth below, and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such re- 
quirements a supplementary order will be issued in this proceed- 
ing terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,639) 


In re F. DONALD CRENSHAW. P&S Docket No. 4380. Decided 
January 22, 1971. 


Failure to pay—Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act while his current liabilities exceed his current assets, issuing 
insufficient funds checks or drafts in payment for livestock purchased 
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in commerce and failing to pay, when due, the full purchase price of 
such livestock, and respondent is suspended as a registrant under the act 
for a period of 30 days and thereafter until no longer insolvent. 


Kenneth H. Vail for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), respondent failed to file an answer to the complaint and did 
not file exceptions to the hearing examiner’s recommended decision 
based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy upon 
respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on October 14, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a registered livestock 
dealer, of Clovis, New Mexico, was charged with failing to meet 
the financial requirements of the Act, issuing insufficient funds 
checks in purported payment for livestock, and failing to pay the 
full purchase price of livestock bought. 


Copies of the complaint and the rules of practice were served 
on respondent on October 21, 1970. He was notified in writing that 
an answer should be filed within 20 days, and that failure to file 
an answer denying the allegations of the complaint and requesting 
an oral hearing would constitute admission of such allegations 
and waiver of a hearing. Respondent has filed nothing. 


On December 9, 1970, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner Jack 
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W. Bain, to whom the proceeding had been assigned, issued a 
recommended decision on December 23, 1970, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. F. Donald Crenshaw, the respondent, is an individual whose 
address is Route 2, Box 236, Clovis, New Mexico. At all times 
material herein he was and is engaged in the business of buying 
and selling livestock in commerce for his own account, and regis- 
tered under the Act as a dealer to buy and sell livestock in com- 
merce. 


2. As of June 10, 1970, respondent’s current liabilities of 
$289,337.42 exceeded his current assets of $69,210.43 by 
$220,126.99, and his current liabilities now exceed his current 
assets. 


3. On May 7, 16, 18, 21, and 27, 1970, in six separate transac- 
tions, respondent bought in commerce a total of 486 head of live- 
stock from Farmers & Ranchers Commission Company, Mineral 
Wells Stockyard Co., Las Vegas Livestock Commission Co., and 
Deming Cattle Sales Co., and in purported payment therefor is- 
sued six checks for a total of $69,145.44, each of which checks was 
returned by the bank because of insufficient funds in the account 
upon which the check was drawn. 


4. On May 7, 16, 20, 21, and 27, 1970, in six separate trans- 
actions, respondent bought in commerce 456 head of livestock 
from Farmers & Ranchers Commission Co., Lubbock, Texas, Min- 
eral Wells Stockyard Co., Mineral Wells, Texas, Ranchers & Farm- 
ers Livestock Auction Co., Clovis, New Mexico, and Deming Cattle 
Sales Co., Deming, New Mexico, for a total of $64,056.28, and 
failed to pay the full purchase price of such livestock. As of 
October 12, 1970, there remained unpaid for these purchases 
$63,616.38. 


PROPOSED CONCLUSIONS 


By the facts shown above in the findings, respondent’s financial 
condition does not meet the requirements of the Act (7 U.S.C. 
204), and he willfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.48(b) of the regulations (9 CFR 201.48- 
(b)), for which the order set out below should be issued. 
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PROPOSED ORDER 
Respondent shall cease and desist from: 


(1) operating as a dealer while his current liabilities exceed 
his current assets; 


(2) issuing checks or drafts in payment for livestock purchased 
in commerce without maintaining sufficient funds on deposit in 
the bank account on which they are drawn to pay such checks or 
drafts when presented for payment; 


(3) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as respondent 
demonstrates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension after 
the 30-day period. 


This order shall become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,640) 


In re CHARLES E. GLEASON. P&S Docket No. 4858. Decided Janu- 
ary 22, 1971. 


Bonding requirements—Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act while his current liabilities exceed his current assets, issuing 
insufficient funds checks in payment of livestock purchased in commerce, 
failing to pay, when due, the full purchase price of such livestock, en- 
gaging in business under the act without being bonded therefor, and is 
suspended as a registrant under the act for 30 days and thereafter until 
no longer insolvent and until he complies with the bonding requirements. 
Respondent is also ordered to keep the required records. 


Samuel J. Harris for complainant. ; 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), respondent failed to file an answer to the complaint and did 
not file exceptions to the hearing examiner’s recommended decision 
based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on August 28, 1970 by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a livestock dealer of Grand 
Island, Nebraska, was charged with failing to comply with the 
financial requirements of the Act, issuing insufficient funds checks 
to pay for livestock purchased, failing to keep required records, 
and operating without having the required bond. 


Copies of the complaint and the rules of practice were served 
on respondent on September 3, 1970. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. He has filed nothing. 


On October 21, 1970, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on October 23, 1970, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Charles E. Gleason, the respondent in this proceeding, is an 
individual of Grand Island, Nebraska, engaged there in the busi- 
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ness of buying and selling livestock in commerce, and registered 
with the Secretary of Agriculture under the Act as a dealer to do 
so. 


2. As of February 26, 1970, respondent’s current liabilities of 
$39,040.50 exceeded his current assets of $12,150 by $26,890.50. 


8. On or about the dates in the transactions listed below, re- 
spondent issued checks in purported payment for livestock pur- 
chased in commerce, which checks were not paid by the bank 
because of insufficient funds in the bank account on which drawn. 


Check 

Date Head Payee on Check Amount 
10-1-69 — Producers L.S. Com. Co. $ 6,210.21 
10-10-69 122 Sargent L. S. Com. Co. 3,562.47 
10-14-69 150 Grand Island Livestock Auction 2,940.74 
10-15-69 214 Kearney Livestock Commission Co. 4,453.60 
10-17-69 — Crawford L.S. Com. Co. 8,325.00 
10-27-69 108 Producers L. S. Auc. 2,563.71 
10-29-69 230 Kearney L.S. Com. Co. 5,565.24 
10-31-69 44 York Livestock Sales Co. 3,147.04 
11-15-69 19 Crawford L.S. Com. Co. 266.00 
11-15-69 101 Crawford L.S. Com. Co. 1,515.00 
12-2-69 90 Grand Island Livestock Auction 1,823.18 
12-3-69 157 Kearney L.S. Com. Co. 3,576.10 
12-3-69 294 Kearney L.S. Com. Co. 6,642.41 
12-5-69 157 Sargent L.S. Com. Co. 4,042.82 
12-9-69 43 Grand Island Livestock Auction 1,094.39 
12-12-69 83 York Livestock 1,524.62 


4, Respondent failed to pay when due the full purchase price 
in the livestock transactions listed above in Finding of Fact 3. As 
of March 23, 1970, $3,692.50 of the purchase prices remained 
unpaid. 


5. During April 1968 through March 1970 respondent failed to 
keep records fully disclosing all transactions involved in his busi- 
ness as a dealer subject to the Act. He failed to keep a daily record 
of all livestock purchases and sales, and copies of all purchase 
and sales invoices. 


6. Respondent’s surety bond to secure performance of his dealer 
obligations under the Act was terminated on March 19, 1970. He 
was notified by certified mail on or about February 26, 1970, of 
such termination date and informed that he must comply with 
bonding requirements if he continued to engage in business. De- 
spite such notice, he has continued to do business as a dealer 
without the required bond. 
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PROPOSED CONCLUSIONS 


By the facts found above, respondent’s financial condition does 
not meet the requirements of the Act (7 U.S.C. 204) and he has 
willfully violated sections 213(a) and 221 of the Act (7 U.S.C. 
213(a), 221) and sections 201.48(b), 201.29, and 201.30 of the 
regulations thereunder (9 CFR 201.43(b), 201.29, and 201.30), 
for which the following order should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from: 


(1) Operating as a dealer while his current liabilities exceed 
his current assets; 


(2) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; 


(3) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(4) Engaging in business in commerce in any capacity for 


which bonding is required under the Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including among other things: 
(1) a daily record of livestock bought and sold; and (2) copies of 
all purchase and sales invoices. 


Respondent is suspended as a registrant under the Act for 30 
days and thereafter until he demonstrates that he is no longer 
insolvent and complies fully with the bonding requirements under 
the Act and the regulations. When respondent demonstrates that 
he is no longer insolvent and has complied with the bonding re- 
quirements, a supplemental order will be issued in this proceeding 
terminating the suspension after expiration of the 30-day period. 


This Order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 13,641) 
In re K. S. Ross. P&S Docket No. 4405. Decided January 25, 1971. 


Failure to pay—Bonding requirements—Cease and desist— 
Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor, failing to give notice of change 
in business, issuing insufficient funds checks or drafts in payment for 
livestock purchased in commerce and failing to pay when due the full 
purchase price of such livestock. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on November 18, 1970, 
by the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On December 28, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has recommended 
that the cease and desist order consented to by respondent be 
entered and that respondent not be suspended as a registrant 
under the Act because (1) respondent is not now engaged in any 
business requiring bonding under the Packers and Stockyards 
Act and the regulations thereunder, and (2) respondent is em- 
ployed as a packer buyer and is paying his debts out of the pro- 
ceeds of such employment which would have to cease if respon- 
dent were effectively suspended as a registrant under the Act. 


FINDINGS OF FACT 


1. (a) K. S. Ross, hereinafter referred to as the respondent, 
is an individual whose address is Apt. 402, 2512 South University 
Drive, Denver, Colorado 80210. 
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(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy livestock in commerce for slaughter purposes only. 


2. Respondent, on the dates and in the transactions listed in 
Findings of Fact 3 and 4 below, purchased livestock in commerce 
for his own account as a dealer without (1) notifying the Ad- 
ministrator, Packers and Stockyards Administration, that he was 
purchasing livestock in commerce for his own account; and (2) 
furnishing and maintaining a bond to secure the performance 
of his buying obligations. 


3. Respondent, in connection with his operations as a dealer, 
on or about June 6, 1970, purchased 41 head of cattle in com- 
merce, from Eugene E. Johnson, Cuba, New Mexico, and in pur- 
ported payment therefor issued a check dated June 6, 1970, in 
the amount of $7,062.40, which check was returned unpaid by the 
bank upon which it was drawn because respondent did not have 
sufficient funds on deposit in the account upon which such check 
was drawn. 


4. Respondent, in connection with his operations as a dealer, 
on or about June 20, 1970, purchased 49 head of cattle in com- 
merce, at Fowler Auction Co., Fowler, Colorado, and in purported 
payment therefor issued a check dated June 20, 1970, in the 
amount of $8,388.41, which check was not honored by the bank 
upon which it was drawn because payment on said check had 
been stopped by respondent. 


5. Respondent, on or about the dates and in the transactions 
specified in Findings of Fact 3 and 4 above, purchased livestock in 
commerce and failed to pay, when due, the full amount of the 
purchase price for such livestock. As of the date of issuance of this 
Complaint there remained unpaid by respondent a total of 
$3,724.49 for the livestock purchase set forth in Finding of Fact 3 
above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.18, 201.29, and 201.30 of the 
regulations (9 CFR 201.13, 201.29, and 201.30). 
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By reason of the facts set forth in Findings of Fact 3, 4, and 5 
herein, respondent has wilfully violated section 312(a) of the 
Act, supra, and section 201.48(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as complainant has recommended that the cease and 
desist order consented to by respondent be issued, the order will 
be issued. 

ORDER 


Respondent shall cease and desist from: 


1. Engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations; 


2. Failing to notify the Administrator, Packers and Stock- 
yards Administration, of a change in the nature of his business 
as a registrant within 10 days after making such change; 


3. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining in the bank upon 
which such check or drafts are drawn an account containing 
sufficient available funds to pay such checks or drafts; and 


4, Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,642) 


In re W. M. BLANCHARD, d/b/a BUFFALO LIVESTOCK AUCTION 
MARKET. P&S Docket No. 4385. Decided January 25, 1971. 


Market agency—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce, failing to pay 
when due the full purchase price of such livestock, failing to remit ship- 
pers’ proceeds promptly, issuing insufficient funds consignment proceeds 
checks and failing otherwise to maintain properly his account for ship- 
pers’ proceeds. Respondent is suspended as a registrant under the act 
for a period of seven days and thereafter until the deficit in his account 
for shippers’ proceeds is eliminated. 
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Samuel J. Harris for complainant. 
Annis & Moore, Woodward, Okla., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed October 19, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


On December 8, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) W. M. Blanchard, d/b/a Buffalo Livestock Auction 
Market, hereinafter referred to as the respondent, is an individ- 
ual with his principal place of business located at Buffalo, Okla- 
homa. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Buffalo Livestock Auction Market stockyard, posted under 
and subject to the provisions of the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and 
selling livestock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and in purported 
payment therefor issued checks which were returned unpaid by 
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the bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which 
such checks were drawn. 

Date No. of Amount of 
1970 Head Payee Check 
May 12 116 Ned Moyer $21,005.35 
May 12 49 Bill Conner 9,415.35 


3. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in Finding of Fact 2 above. 


4. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, sold livestock consigned to him 
for sale on a commission basis, and in accounting to the con- 
signors of such livestock, issued checks which were returned un- 
paid by the bank upon which they were drawn because respon- 
dent did not have sufficient funds on deposit in the bank account 
upon which such checks were drawn. 


Date of No. of Amount of 
Transaction Name of Consignor Head Check 
1970 


May 7 Charles Merkle 5 $ 688.17 
May 14 * ” 5 596.29 
May 14 = ” 11 3,546.29 


5. Respondent, during the period from March 30, 1970, through 
May 28, 1970, failed to maintain and use properly his custodial 
account for shippers’ proceeds, thereby endangering the prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that he failed to deposit in 
his custodial account for shippers’ proceeds, within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales at the stockyard. 


(a) As of April 30, 1970, respondent had outstanding checks 
drawn on his custodial account for shippers’ proceeds in the 
amount of $80,656.82. Respondent had with which to offset such 
checks a cash balance in the account in the amount of $7,451.49, 
deposits in transit in the amount of $65,748.37, and proceeds 
receivable in the amount of $997.90, resulting in a deficiency of 
$6,459.06 in funds available to pay shippers’ proceeds. 

(b) As of May 28, 1970, respondent had outstanding checks 
drawn on his custodial account for shippers’ proceeds in the 
amount of $3,870.02. Respondent had with which to offset such 
checks only a cash balance in the account of $220.21, resulting 
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in a deficiency of $3,649.81 in funds available to pay shippers’ 
proceeds. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 through 
5 herein, it is concluded that respondent has wilfully violated 
sections 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)) and 
sections 201.41, 201.42 and 201.43 of the regulations (9 CFR 
201.41, 201.42 and 201.43). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his livestock operations in 
commerce, shall cease and desist from: 


(1) Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


(3) Failing to remit promptly to consignors or other persons 
entitled thereto the net proceeds derived from the sale of con- 
signed livestock; 


(4) Issuing checks in payment of the net proceeds derived 
from the sale of consigned livestock without having and maintain- 
ing sufficient funds on deposit in the bank account upon which 
they are drawn to pay such checks; 


(5) Making such other use of shippers’ proceeds in his posses- 
sion or control as will in any manner endanger or impair the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due to the person or persons entitled thereto; and 


(6) Failing to maintain his ‘Custodial Account for Shippers’ 


” 


Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of seven days and thereafter until such time as respon- 
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dent demonstrates that the deficit in his custodial account for 
shippers’ proceeds has been eliminated. When respondent demon- 
strates that such deficit has been eliminated, a supplemental order 
will be issued in this proceeding terminating the suspension after 
the expiration of the 7-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 13,643) 


In re JOHN H. NIEWOEHNER, d/b/a OSSIAN LIVESTOCK EXCHANGE. 
P&S Docket No. 4894. Decided January 25, 1971. 























Market agency—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while his current liabilities exceed his current assets, failing to 
pay when due the full purchase price of livestock purchased in commerce, 
issuing insufficient funds checks for livestock purchased or received on 
consignment, using shippers proceeds for unauthorized purposes and 
failing to maintain properly his account for shippers proceeds; is 
ordered to keep required records; and is suspended as a registrant under 

the act for a period of 14 days and thereafter until no longer insolvent. 






Samuel J. Harris for complainant. 
Miller, Pearson & Globe, Decorah, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed November 4, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent’s financial condi- 
tion does not meet the requirements of the Act and that respon- 
dent violated certain provisions of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.). 


On December 1, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
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and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. 








FINDINGS OF FACT 





1. (a) John H. Niewoehner, d/b/a Ossian Livestock Exchange, 
hereinafter referred to as the respondent, is an individual with 
his principal place of business located at Ossian, Iowa 52161. 







(b) Respondent at all times material herein was: 






(1) Engaged in the business of conducting and operat- 
ing the Ossian Livestock Exchange stockyard, posted under and 
subject to the provisions of the Act, hereinafter referred to as 
the stockyard; 








(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and sell- 
ing livestock in commerce for his own account; and 











(3) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell livestock in commerce. 









2. Respondent’s current liabilities exceed his current assets. 
As of June 30, 1969, respondent had current liabilities totaling 
$23,250.00, and current assets totaling $7,000.00, resulting in an 
excess of current liabilities over current assets of $16,250.00. As 
of December 5, 1969, respondent had current liabilities totaling 
$45,073.26, and current assets totaling $10,481.09, resulting in an 
excess of current liabilities over current assets of $34,592.17. 













3. Respondent, during the period August 1, 1969, through 
November 3, 1969, engaged in business as a market agency and 
dealer in commerce, notwithstanding the fact that during such 
period respondent’s current liabilities exceeded his current assets. 


4. On or about October 19, 1969, respondent purchased 29 
lambs from O&W Auction Market and issued a check in the 
amount of $629.89 in payment of the purchase price which check 
was returned unpaid by the bank upon which it was drawn be- 
cause respondent’s bank account had been closed. 











5. Respondent failed to pay the purchase price of the livestock 
referred to in Finding of Fact 4 herein. 






6. Respondent, at the stockyard on or about November 3, 1969 
sold 242 head of livestock consigned to him for sale on a commis- 
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sion basis and issued checks totaling $18,591.94 to the consignors 
in purported payment of their portions of the proceeds from the 
sale of such livestock which checks were returned unpaid by the 
bank upon which they were drawn because respondent’s custodial 
account for shippers’ proceeds had been closed. 


7. Respondent, during the month of October, 1969, used funds 
received as proceeds from the sale of livestock consigned to him 
for sale on a commission basis for purposes of his own and for 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby endanger- 
ing the faithful and prompt accounting therefor and payment of 
the portion thereof due the owners or consignors. As of October 
15, 1969, respondent had outstanding checks drawn on his cus- 
todial account for shippers’ proceeds in the amount of $9,059.06, 
and had, with which to offset such outstanding checks, cash in 
said bank account in the amount of $4,570.36, and proceeds re- 
ceivable in the amount of $339.36, resulting in a deficiency of 
$4,149.34 in the funds available to pay shippers’ proceeds. As of 
October 30, 1969, respondent had outstanding checks drawn on 
his custodial account for shippers’ proceeds in the amount of 
$15,861.11, and had, with which to offset such outstanding checks, 


cash in said bank account in the amount of $3,309.19, no deposits 
in transit, and no proceeds receivable, resulting in a deficiency 
of $12,551.92 in the funds available to pay shippers’ proceeds. 


8. Respondent, during the period from October 21, 1968 through 
December 5, 1969, in connection with his livestock operations 
under the Act, failed to keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
his business. Respondent during such period failed to keep: (1) 
a general ledger of accounts showing assets, liabilities, income, 
expenses and capital or net worth; (2) cash receipts, disburse- 
ments journals; (3) periodic reconciliation of his bank accounts; 
(4) a daily journal of livestock bought and sold; and (5) a market 
support journal. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent is insolvent within the meaning of 
the Act (7 U.S.C. 204) and by reason of the facts set forth in 
Finding of Fact 3 through 8 herein, it is concluded that respon- 
dent has wilfully violated sections 307, 312(a) and 401 of the 
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Act (7 U.S.C. 208, 218(a) and 221) and sections 201.40, 201.41, 
201.42, 201.43 (9 CFR 201.40, 201.41, 201.42, 201.43). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 








ORDER 






Respondent shall cease and desist from: 





1. Operating as a market agency or dealer in commerce while 
his current liabilities exceed his current assets; 






2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 





3. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay such 
checks ; 








4. Issuing checks in payment of the net proceeds from the sale 
of consigned livestock without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks; 







5. Using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of his 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, and mak- 
ing such other use of shippers’ proceeds in his possession or con- 
trol as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto; and 












6. Failing to otherwise maintain his Custodial Account for 
Shippers’ Proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 







Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his live- 
stock operations subject to the Act; including among other 
things: (a) a general ledger of accounts showing assets, liabili- 
ties, income, expenses and net worth or capital; (b) cash receipts 
and disbursements journals; (c) monthly reconciliations of his 
bank account; (d) a daily journal of livestock bought and sold; 
and (e) a market support journal. 
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Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
states that he is no longer insolvent, a supplemental order will be 
issued in this proceeding terminating the suspension after the 
14-day period. 


This order shall become effective on the sixth day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 13,644) 


In re JACK ROACH. P&S Docket No. 4400. Decided January 27, 
1971. 


Insolvency—Suspension of registration—Consent 





Respondent is ordered to cease and desist from issuing insufficient funds 

checks in payment of livestock purchased in commerce and failing to 
pay, when due, the full purchase price of such livestock and is suspended 
as a registrant under the act for a period of 30 days and thereafter until 
no longer insolvent. Respondent is also ordered to maintain required 
records. 


James E. Andrews, for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 










This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on November 12, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 








On December 15, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
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tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Jack Roach, hereinafter referred to as the respondent, 
is an individual whose address is Paris, Texas 75460. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of September 1, 1970, respondent had current liabilities 
totaling $64,237.89 and current assets totaling $3,863.97, resulting 
in an excess of current liabilities over current assets of $60,373.92. 


3. Respondent, in connection with his operations as a dealer, 
during the period from July 11, 1970, to July 30, 1970, in 3 sep- 
arate transactions as set forth in paragraph III of the Complaint, 
purchased livestock in commerce and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


4. (a) Respondent, in connection with his operations as a 
dealer, during the period from April 25, 1970, to August 15, 1970, 
in 19 separate transactions as set forth in paragraph IV of the 
Complaint, purchased livestock in commerce and failed to pay, 
when due, the full purchase price of such livestock. 


(b) As of the date of issuance of this Complaint there re- 
mained unpaid by respondent a total of $52,871.90 for the live- 
stock purchases referred to above. 


5. Respondent, in connection with his operations as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
and net worth; (2) a purchase and sales journal; (3) a record of 
checks issued; and (4) a record of periodic reconciliations of his 
bank accounts. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)), and section 201.43(b) of the regulations (9 
CFR 201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 


checks or drafts; and 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including among others, (1) a general 
ledger of accounts showing assets, liabilities, and net worth; (2) 
a purchase and sales journal; (3) a record of checks issued; and 
(4) a record of monthly reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after the 
30 day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 13,645) 


In re R. L. THOMAS, d/b/a R. L. THOMAS AUCTION SERVICE. P&S 
Docket No. 4299. Decided January 27, 1971. 


Bond—Suspension of registration—Consent 


Respondent.consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor and suspending him as a registrant under the act until bonded 
as required. 


Ray S. Stoddard for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on March 18, 1970, by the 
Packers and Stockyards Administration, United States Depart- 


ment of Agriculture, charging respondent with violations of the 
bonding provisions of the Act and the regulations thereunder (9 
CFR 201.1 et seq.). 


On October 15, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and conclu- 
sions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) R. L. Thomas, d/b/a R. L. Thomas Auction Service, 
hereinafter referred to as the respondent, is an individual with 
his principal place of business located at the Tulsa Cow Palace 
stockyard, Tulsa, Oklahoma. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of selling livestock in com- 
merce on a commission basis; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer and as a market agency to buy and sell livestock in com- 
merce. 


2. The surety bond which respondent maintained to secure per- 
formance of his market agency obligations under the Act was 
terminated on September 24, 1969. Respondent was notified by 
certified mail on or about August 30, 1969, of such termination 
date and was informed that if he continued his livestock operations 
after September 24, 1969, without bond coverage he would be in 
violation of the Act and the regulations promulgated thereunder. 
Respondent was further informed that such a violation would sub- 
ject him to disciplinary action under the Act. Notwithstanding 
such notice, respondent has continued to engage in the business 
of a market agency selling livestock in commerce on a commission 
basis, without filing and maintaining a reasonable bond or an 
equivalent thereof, as required under the Act and the regulations. 


CONCLUSIONS 


By reasons of the facts alleged in paragraph II herein, respon- 
dent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)), and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). Inasmuch as complainant has 
recommended that the order consented to by respondent be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until he 
complies with the bonding requirements under the Act and the 
regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 13,646) 


In re H. H. MITCHELL. P&S Docket No. 4280. Decided January 
28, 1971. 


Bonding—Cease and desist—Default 
Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 
Ray Stoddard for complainant. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 


order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 29, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. Respondent is registered with 
the Secretary under the act as a dealer and is charged with en- 
gaging in business as a dealer, buying and selling livestock in 
commerce for his own account, without filing and maintaining 
a reasonable bond or its equivalent as required by the act and the 
regulations issued thereunder. A copy of the complaint and a copy 
of the rules of practice were served upon respondent. 
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At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. On December 23, 1970, com- 
plainant recommended, in effect, that respondent be found to 
have violated the act and regulations issued thereunder as charged 
and be ordered to cease and desist from such violation. The mat- 
ter was referred to Herbert L. Perlman, Hearing Examiner, Of- 
fice of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investiga- 
tion or hearing pursuant to section 202.9(c) of the rules of prac- 
tice. 


PROPOSED FINDINGS OF FACT 
























1. Respondent, H. H. Mitchell, is an individual whose address 
is Byrdstown, Tennessee. At all times material herein, respon- 
dent was engaged in the business of buying and selling livestock 
in commerce for his own account and was registered with the 
Secretary under the act as a dealer to buy and sell livestock in 
commerce. 





2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the act terminated 
June 17, 1968. Respondent was notified on or about May 24, 1968, 
of such termination date and was informed that if he continued 
his livestock operations after June 17, 1968, without bond cover- 
age, as required under the act and the regulations, he would be 
in violation thereof. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer, buying and sell- 
ing livestock in commerce for his own account, without filing and 
maintaining a reasonable bond or its equivalent. 


PROPOSED CONCLUSIONS 





Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 2, constitutes a violation of section 312(a) of the act 
(7 U.S.C. 213(a)), and sections 201.29 and 201.30 of the regula- 
tions issued thereunder (9 CFR 201.29, 201.30). See, e.g., In re 
W. O. Steen, 16 A.D. 125 (1957) ; In re Ray York, 20 A.D. 1112 
(1961) ; In re Martin Bynum, 22 A.D. 1082 (1963). Respondent 
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should only be ordered to cease and desist from the violation 
found herein, as recommended by complainant, in view of the 
fact that respondent is currently in compliance with the bonding 
requirements of the act and the regulations issued thereunder. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the act and regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the act and the 
regulations issued thereunder. 
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(No. 13,647) 


C.F.M. IMports, INC. v. MCALLEN STRAWBERRY COMPANY. PACA 
Docket No. 2-1827. Decided January 5, 1971. 


Dismissal of claim for disputed amount—On motion of claimant 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 


timely complaint was filed wherein complainant requested an 
award of reparation against respondent in the amount of $7,584.72 
in connection with transactions in interstate commerce involving 
two truckloads of strawberries. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, ad- 
mitting it owed complainant $2,946.37 in connection with the 
transactions described in the formal complaint. Pursuant to this 
admission, an order was issued on September 15, 1970, requiring 
respondent to pay complainant the undisputed amount, with in- 
terest. The order further provided that respondent’s liability for 
the remaining disputed amount should be left for subsequent de- 
termination in the same manner and under the same procedure 
as would have been the case if no order for payment of such undis- 
puted amount had been issued. 


Prior to the holding of the oral hearing requested by respondent, 
complainant moved that the disputed portion of its claim be dis- 
missed with prejudice. Accordingly, the complaint with respect 
to such disputed amount should be and hereby is dismissed with 
prejudice. 


Copies of this order shall be served upon the parties. 
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(No. 13,648) 


FLORIDA PLANTERS, INC. v. JOEY’S BROKERAGE OF SYRACUSE, NY 
Inc. PACA Docket No. 2-1770. Decided January 5, 1971. 


Broker—Price adjustments—Dismissal 


Where respondent broker negotiated delivered price adjustments to which 
complainant agreed, the complaint is dismissed. 


Complainant and respondent pro se.. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $607.35 in connection 
with a shipment of cabbage in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 








Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given opportunity to file further evidence in the 
form of opening and answering statements. No additional evi- 
dence was submitted by either party and neither party filed a brief. 












FINDINGS OF FACT 





1. Complainant, Florida Planters, Inc., is a corporation whose 
address is Drawer 246, Hastings, Florida. 





2. Respondent, Joey’s Brokerage of Syracuse, NY Inc., is a 
corporation whose address is 2100 Park Street, Syracuse, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 












3. On or about January 22, 1970, in the course of interstate 
commerce, complainant sold through respondent as broker one 
truckload of fresh green cabbage. 
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4. The sales were made to buyers as follows: to John Russo 
Produce Company, Syracuse, New York, 200 wirebound crates of 
cabbage at $5.55 per crate delivered; and to Loblaw, Inc., Syra- 
cuse, New York, 367 wirebound crates of cabbage at $5.55 per 
crate delivered. 








5. The cabbage was shipped on January 23, 1970, and arrived 
at the buyers’ places of business in Syracuse, New York, on or 
before January 26, 1970, and was accepted by the respective buy- 
ers. 









6. On January 26, 1970, respondent called complainant and 
stated that John Russo Produce Company was complaining about 
the condition of the cabbage. Respondent conveyed to complain- 
ant the results of a Federal inspection which reads in relevant 
part as follows: 











“Market—Syracuse, New York; Date—January 26, 1970; 
Hour—11:05 AM; To—John E. Russo Produce Co. applicant; 
Shipper — Florida Planters; Where inspected — Applicants 
store, Regional Mkt, Syracuse, New York. 


“Products inspected: Green CABBAGE in wirebound crates. 
No distinguishing marks. Applicant states—200 crates. 





“Condition of load: Stacked on the floor of applicants cooler, 
Regional Market, Syracuse, New York. 


“Condition of pack: Tight. 


“Temperature of product: Of product in cooler. Top... 
37°F. Bottom... 37°F. 


“Condition: Heads or portion of heads not affected by factors 
generally fresh and crisp. Wrapper leaves good green color. 
Range from 24 to 52%, average 37% damage and including 
13% serious damage by numerous gray to black discolored 
areas generally affecting from 1 to 4 inner head leaves. Less 
1% soft decay. 
















At this time complainant agreed to an adjustment in the purchase 
price of the 200 crates of cabbage shipped to John Russo Produce 
Company to a new price of $4.00 per ‘crate delivered. 


7. On January 28, 1970, complainant was notified through re- 
spondent that the cabbage shipped to Loblaw, Inc. was unsatis- 
factory and complainant agreed to another adjustment on the 
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same basis and in the same amount as that given to John Russo 
Produce Company. 


8. The formal complaint was filed on April 21, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is the contention of complainant that respondent, as broker, 
violated the act by negotiating with complainant an adjustment in 
price on the subject cabbage to $5.05 delivered, and subsequently 
issuing to the buyers and to complainant confirmations reflecting 
a reduction to $4.00 delivered. 


Respondent contends that the adjusted price of $4.00 delivered 
shown in its confirmations is the price to which complainant 
agreed. While the evidence is conflicting, the preponderance of the 
evidence favors respondent’s version of the agreement. In addi- 
tion, in the light of damage averaging 37%, 13% serious, as 
shown by the inspection report, it would seem more likely that 
the parties would agree to an adjustment of $1.55 per crate than 
$.50 per crate. We find, therefore, that respondent negotiated an 
adjustment in price to $4.00 per crate delivered for both lots of 
cabbage, and that respondent’s confirmation correctly reflected the 
terms of the price adjustment. 


In addition to the foregoing contention complainant also con- 
tends that the inspection report does not identify the load by 
truck license or by Florida Planters, Inc. marks on the crates and 
complainant states that it questions whether or not the inspection 
pertains to the load of cabbage which it shipped. While complain- 
ant offered evidence tending to show that all crates which it 
shipped were marked and the inspection report states that the 
crates inspected had no distinguishing marks, we fail to see how 
this allegation affects complainant’s request for reparation award 
against the broker. There is no showing that the respondent 
broker had any cause to doubt that the crates inspected were not 
identical with those shipped or that the broker was in any way 
responsible for a price adjustment negotiated on the basis of 
false information. 


For the foregoing reasons the complaint must be dismissed. 
ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 13,649) 


In re GEORGE STEINBERG & SON, INC. PACA Docket No. 2-1757. 
Decided January 13, 1971. 


Reopening after default—Granted 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


A default order was entered in this proceeding on November 6, 
1970. Upon motion of respondent this order was stayed on No- 
vember 16, 1970. On December 7, 1970, respondent filed a motion 
to intervene and to set aside the default. The motion sought inter- 
vention for Paul Steinberg, a former officer of respondent, be- 
cause of the collateral effects upon him of an order against re- 
spondent. 


Complainant filed an answer to the motion consenting in effect 
to the removal of the default and to permit the filing of an answer. 
The answer states also that there is no need for intervention of 
Paul Steinberg since he is the sole surviving officer of respondent 
and as such is authorized to respond in this action. 


The default order of November 6, 1970, is set aside and respon- 
dent may file an answer to the complaint within 20 days after 
service of a copy hereof upon respondent. The part of the motion 
to intervene seeking intervention by Paul Steinberg is denied 
since presumably he will participate in any hearing held after 
the filing of an answer. 


(No. 13,650) 


ANTIGO POTATO BROKERAGE EXCHANGE v. NOLAND Bros. PACA 
Docket No. 2-1759. Decided January 14, 1971 


Dismissal of petition for reconsideration 
As the order of December 11, 1970, is supported by the evidence and by the 


law applicable thereto, respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An order was issued on December 11, 1970, awarding repa- 
ration to complainant against respondent, with interest. A copy 
of the order was served upon respondent, which filed—in sub- 
stance—a petition requesting reconsideration of same. Since the 
petition was filed within the period of time allowed for that pur- 
pose by the rules of practice (7 CFR 47.24), it had the effect of 
setting aside our order of December 11, 1970, pending final ac- 
tion on the petition. 


Upon reconsideration of the order of December 11, 1970, we find 
that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. In our opinion the order is supported by the evi- 
dence and by the law applicable thereto. Accordingly, respon- 
dent’s petition is dismissed without prior service upon complain- 
ant. 


The order of December 11, 1970, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 13,651) 


SPADA DISTRIBUTING CoO., INC. v. JEROME BROKERAGE & DISTRIBU- 
TING Co. PACA Docket No. 2-1631. Decided January 14, 1971. 


Contract term—Damages—Burden of proof—Failure to sustain— 
Dismissal 


Where complainant failed to prove its claim against respondent broker with 
respect to the terms of the contract herein and damages resulting there- 
from, the complaint is dismissed. 


John H. Arenz, Portland, Oregon, for complainant. 
Harley T. Morris, Nogales, Arizona, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,448.40 as 
damages alleged to have been sustained by reason of respondent’s 
failure to perform the specifications and duties of a broker in 
connection with shipments of watermelons in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer, denying liability to complainant for the amount claimed 
and alleging that he performed the duties of a broker in accord- 
ance with the parties’ agreement. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given the opportun- 
ity to submit additional evidence in support of their respective 
positions by means of verified statements. No such evidence was 
submitted. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Spada Distributing Co., Inc., is a corporation 
whose address is 1137 S.E. Union Avenue, Portland, Oregon. 


2. Respondent is an individual, Jerome Grossman, doing busi- 
ness as Jerome Brokerage & Distributing Co., whose address is 
P. O. Box 6-D, Nogales, Arizona. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On or about May 8, 1969, complainant employed respondent, 
as a broker, to negotiate contracts whereby complainant would 
purchase 5 to 10 truckloads of watermelons. 


4. Between May 14 and May 23, 1969, respondent was autho- 
rized by complainant to purchase 5 truckloads of watermelons at 
a price of 5 cents per pound, f.o.b. Nogales, Arizona. Three loads 
were purchased from Al Harrison Company, Nogales, Arizona, 
and two loads were purchased from Fruit Distributing Corpora- 
tion, Nogales, Arizona. 
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5. Between May 15 and May 28, 1969, complainant accepted five 
truckloads of watermelons. Three loads, designated lots 8261, 
8263, and 8264, were received from Al Harrison Company, No- 
gales, Arizona, and two loads, designated lots 8260 and 8274, 
were received from Fruit Distributing Corporation, Nogales, 
Arizona. 


6. A Broker’s Memorandum of Purchase and Sale issued by 
respondent was delivered to complainant with each truckload. 
Four of the lots were invoiced at $97.50 per ton and one lot at 
$95.00 per ton, f.o.b. Nogales, Arizona, for shipment to Portland, 
Oregon. 


7. Complainant paid the full invoice price on each truckload 
to the shipper. 


8. The formal complaint was filed on January 27, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties are in dispute as to the terms of the contract form- 
ed between the parties on May 8, 1969. Complainant alleges that 
on the morning of May 8, 1969, complainant telephoned respon- 
dent and the parties agreed that respondent would act as com- 
plainant’s broker in purchasing for complainant 5 to 10 truck- 
loads of U.S. No. 1 watermelons at a price of 6 cents per pound 
delivered. At 4:15 p.m. on the same day, complainant sent respon- 
dent a telegram which reads as follows: 


JERRY: REFONE ON YOUR PRICE .06¢ DELVD ON 5 
TO 10 LOADS ADVISE BY WIRE IF WE CAN STRETCH 
THAT UP TO 25 LOADS IF WE CAN GET THE BUSI- 
NESS. 


Complainant contends that this telegram constitutes a confirma- 
tion of the sale of 5 to 10 loads at a price of 6 cents per pound 
delivered and, in addition, requests that the previous commitment 
be increased up to a maximum of 25 loads. Complainant claims 
that by respondent’s failure to supply the watermelons at the 
contract price, it sustained damages in the amount of $1,448.40 
when complainant had to pay higher prices to the shippers on the 
5 loads received. The 5 loads were invoiced at the equivalent of 
5 cents per pound, f.o.b. Nogales, Arizona, less brokerage fees. 


Respondent alleges he did not guarantee that he would arrange 
for the purchase of watermelons by complainant at a price of 6 


SPADA DISTRIBUTING CO. v. JEROME BROKERAGE 109 
Cite as 30 A.D. 106 


cents per pound delivered on May 8, 1969. Respondent contends 
that complainant requested 5 to 10 loads of watermelons at a price 
of 6 cents per pound delivered during a telephone conversation 
on the morning of May 8, 1969. Respondent further contends that 
he informed complainant that he did not know what the market 
price on watermelons was, but that he would try to obtain water- 
melons for complainant at that price on 5 to 10 loads from Al 
Harrison Company or Fruit Distributing Corporation. Respon- 
dent claims that on the afternoon of May 8, 1969, he talked to Al 
Harrison of Al Harrison Company, found out that the market 
for watermelons was 5 cents per pound, f.o.b. Nogales, Arizona, 
and that the market would remain at that price for another month. 
Respondent contends that when later that afternoon he received 
complainant’s telegram, there was no confirmation of a purchase 
made by respondent for complainant at a price of 6 cents per 
pound delivered since respondent never told complainant that he 
would buy at that price. Respondent alleges that on May 9, 1969, 
he informed complainant that he could not obtain watermelons 
at a price of 6 cents per pound delivered and that watermelons 
were available only at a price of 5 cents per pound, f.o.b. Nogales, 
Arizona. Respondent contends that on May 12, 1969, complainant 
authorized respondent to purchase for complainant at least 5 loads 
of watermelons at the market price of 5 cents per pound, f.o.b. 
Nogales, Arizona. Respondent claims that he had 5 loads of water- 
melons delivered to complainant between May 15 and May 28, 
1969, at a price of 5 cents per pound, f.o.b. Nogales, Arizona, in 
accordance with the agreement between the parties. 


The evidence shows that on the evening of May 8, 1969, com- 
plainant knew from a telegram received from Al Harrison Com- 
pany of Nogales, Arizona, sent in response to a telegram sent 
earlier that evening by complainant, that watermelons were not 
available from the Nogales market at a price of 6 cents per pound 
delivered, but only at a price of 5 cents per pound, f.o.b. Nogales, 
Arizona. The evidence also shows that a copy of a Brokers Mem- 
orandum of Purchase and Sale was delivered with each truckload 
of watermelons. Each Memorandum contained the printed nota- 
tion “The absence of an immediate protest against this memoran- 
dum or any part of it, will be construed as an acknowledgment 
of complete understanding and agreement with the statements 
and requirements made herein.” No such protest was received on 
any load by either shipper. Complainant alleges that after it re- 
ceived the first invoice at the 5 cents per pound, f.o.b. price, it tele- 
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phoned respondent and informed respondent that the load was 
invoiced incorrectly. Complainant claims respondent agreed to 
adjust the invoice price for all 5 loads on the last invoice received 
by complainant in order to reflect a price of 6 cents per pound 
delivered. Respondent denies ever having agreed to adjust the 
invoice price. 


We cannot uphold the contentions of complainant. Upon con- 
sideration of all the evidence, we find respondent’s account of the 
transaction, both as to the terms of the contract formed on May 
8, 1969, and on whether respondent agreed to adjust the invoice 
price for all 5 loads on the last invoice, is more plausible than 
complainant’s allegations and more in conformity with the usual 
relationship between a purchaser and a broker. We conclude that 
complainant has failed to sustain its burden of proving by a pre- 
ponderance of the evidence that such a contract was formed be- 
tween the parties on May 8, 1969, or that respondent did not per- 
form his duties as a broker in accordance with the agreement 
between the parties. Accordingly, the complaint should be dis- 
missed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,652) 


In re FRED JOHN HILOW, d/b/a VISTA BROKERAGE Co. PACA 
Docket No. 2-1971. Decided January 18, 1971. 


Failure to pay when due—Suspension of license—Consent 


Respondent’s failures to make full payment of agreed purchase prices, or in 
making such payments late, are violations of the act for which respon- 
dent’s license is suspended for a period of 45 days. 


Dennis Becker for complainant. 
Daniel K. Trevino, Houston, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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instituted by a complaint filed on December 11, 1970, by the Di- 
rector, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that Respondent, acting as a dealer or broker, 
in numerous transactions in interstate commerce, failed to make 
full payments to sellers totalling $6,500.00, and failed to make 
full payments on time to sellers totalling $22,069.03. 


A copy of the Complaint was served upon Respondent, and on 
January 138, 1971, Respondent filed an Answer in which he ad- 
mitted all factual allegations, waived oral hearing, waived the 
provisions of Section 10 of the Act with respect to 10 days’ notice 
before an order may take effect, waived the preparation of a 
Hearing Examiner’s report, the filing of exceptions thereto, and 
oral argument, and consented to the issuance of an order suspend- 
ing Respondent’s license for 45 days starting on or before January 
25, 1971. 


FINDINGS OF FACT 


1. Respondent, Fred John Hilow, is an individual doing busi- 
ness under the name of Vista Brokerage Co., the mailing address 
of which is 4501 North Roseneath Drive, Houston, Texas 77021. 


2. Pursuant to the licensing provisions of the Act, License No. 
660919 was issued to Respondent on September 24, 1965, has been 
renewed each year thereafter, is presently in effect, and is sub- 
ject to renewal on or before September 24, 1971. 


3. As set forth more fully in the Complaint, for the period Oc- 
tober through December, 1969, Respondent, while acting as a 
broker for one seller, negotiated the sales of nine shipments of 
vegetables in interstate commerce, collected payment therefor, 
but failed to make payment to his principal an amount which 
totalled $6,500.00. 


4. As set forth more fully in the Complaint, for the period 
September, 1968 through August, 1969, Respondent purchased, 
received, and accepted without complaint, in interstate or foreign 
commerce, 30 lots of vegetables from four sellers, but failed to 
make full payments of the agreed purchase prices promptly in the 
total amount of $22,069.03. 


5. Respondent has consented to the issuance of an order sus- 
pending its license for 45 days starting on or before January 25, 
1971. 
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CONCLUSIONS 


The acts of Respondent in failing to make full payment of 
agreed purchase prices, or in making such payments late, as set 
forth in paragraphs 3, 4 and 5 of the Complaint, constitute wilful, 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b). 


Respondent has consented to the issuance of an order suspend- 
ing his license for 45 days, commencing January 25, 1971. Com- 
plainant has recommended and consented to the issuance of such 
an order. An order to that effect should be issued. 


ORDER 


Commencing January 25, 1971, Respondent’s license issued 
under the Act is suspended for a period of 45 days. 


Copies hereof shall be served upon the parties. 


(No. 13,653) 


THE WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH v. WIT-MoR 
Foops, Inc. PACA Docket No. 2-1895. Decided January 20, 
1971. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $6,481.47 in connection 
with transactions involving various lots of fresh fruits and 
vegetables in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respon- 
dent filed an answer thereto, admitting in effect that the amount 
of $6,185.71 is due and owing to complainant in connection with 
the transactions involved herein, but denying that $6,481.47 is 
the correct amount due. 
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It is provided in section 7(a) of the act (7 U.S.C. 499g), in 
part, as follows: 


“. .. If, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order .. .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$6,185.71. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
8 percent per annum from January 1, 1970, until paid. 


Respondent’s liability for payment of the remaining disputed 
amount is left for subsequent determination in the same manner 
and under the same procedure as if no order for the payment 
of the undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,654) 


WEBBER & SONS, INC. v. LOMBARDO FRUIT & PRODUCE Co. PACA 
Docket No. 2-1725. Decided January 25, 1971. 


Contract established—F.o.b. sale—Failure to order shipment— 
Breach of contract 


Where respondent breached contract by failure to order shipment of frozen 
blackberries out of storage, respondent is liable to complainant for the 
agreed purchase price thereof. Respondent’s contention that complainant 
breached the contract by never presenting or offering to deliver an 
invoice with inspection certificate and bill of lading attached is rejected 
where complainant has established that these documents were tendered 
to respondent in accordance with the terms of the contract. 


Alexander Golbus, Chicago, Ill., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent of $1,484, which amount is alleged 
to be the purchase price of frozen blackberries sold to respondent 
in August 1969. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer, denying liability to complainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, complainant was given the oppor- 
tunity to file an opening statement but did not do so. Respondent 
filed an answering statement. Each party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Webber & Sons, Inc., is a corporation whose 
address is Route 1, Box 123, Canby, Oregon. 


2. Respondent, Lombardo Fruit & Produce Co., is a corporation 
whose address is 83-91 Produce Row, St. Louis, Missouri. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about August 21, 1969, in the course of interstate 
commerce, complainant sold to respondent 200 28-pound tins of 
grade B or better frozen Standard Pack Evergreen blackberries 
at a price of $.265 per pound, or a total invoice price of $1,484, 
f.o.b. Woodburn, Oregon. 


4. The sale was negotiated by West Coast Packers, Inc., a 
broker, of Seattle, Washington, which acted as agent for com- 
plainant, and Imperial Frozen Foods Co., Inc., a broker, of Great 
Neck, New York, which acted as agent for respondent. West 
Coast Packers, Inc. issued a Confirmation of Sale in connection 
with the transaction on or about August 21, 1969. 


5. The Confirmation of Sale has, as part of its items, the follow- 
ing: USDA: grade B certificate to apply; terms: net cash on 
receipt of invoice with USDA cert. and B/L attached; f.o.b.: 
Woodburn, Oregon; storage: to the account of seller up to expira- 
tion of present month’s storage, thereafter, for the account of 
buyer; shipment: buyer will advise. 
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6. On or about September 5, 1969, complainant transferred 
title of the berries involved herein to the name of respondent by 
non-negotiable warehouse receipt No. 6665 issued by Terminal Ice 
& Cold Storage Co., Woodburn, Oregon. The warehouse receipt 
was mailed to respondent on the above date, and respondent has 
since retained possession of warehouse receipt No. 6665. 


7. Respondent has not advised complainant or the Terminal 
Ice & Cold Storage Co. of any shipping arrangements to take the 
berries out of storage. 


8. Respondent has not paid to complainant any part of the 
purchase price of the blackberries, or $1,484. 


9. The formal complaint was filed on April 9, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that on August 21, 1969, it sold to respon- 
dent 200 28-pound tins of grade B or better frozen Standard Pack 
Evergreen blackberries at a price of $.265 per pound, or a total 
invoice price of $1,484, f.o.b. Woodburn, Oregon, and that it 
tendered the blackberries to respondent in accordance with the 
parties’ agreement. Respondent alleges that no contract was ever 
formed between complainant and respondent or, if a contract was 
formed, complainant breached the contract by failing to tender to 
respondent an invoice with inspection certificate and bill of lading 
attached as required by the contract. 


We reject respondent’s contention that no contract was formed 
between the parties. The Confirmation of Sale issued by West 
Coast Packers, Inc., and statements from both brokers clearly 
indicate a binding contract between the parties for the sale of 
200 28-pound tins of frozen blackberries on or about August 21, 
1969. 


The agreement between the parties, as evidenced by the Con- 
firmation of Sale, required respondent to pay net cash upon receipt 
of an invoice with Department of Agriculture inspection certifi- 
cate and bill of lading attached. Complainant alleges that its in- 
voice No. 1469-9 was delivered to respondent with Department of 
Agriculture inspection certificate No. N-7031 and non-negotiable 
warehouse receipt No. 6665 attached. Respondent contends that 
complainant breached the contract by never presenting or offering 
to deliver an invoice with inspection certificate and bill of lading 
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attached. The burden of proof is upon complainant to show by a 
preponderance of the evidence that these three documents were 
tendered to respondent in accordance with the parties’ agreement. 


The evidence shows that on September 5, 1969, complainant 
mailed to respondent non-negotiable warehouse receipt No. 6665, 
by which complainant transferred title of the berries involved 
herein to the name of respondent. Although respondent admits 
having received the warehouse receipt, it is not clear from the 
evidence submitted by respondent which other documents were 
received or not received by respondent in connection with this 
transaction. Complainant’s invoice No. 1469-9 has typed on it, as 
part of the document, the following: 


ATTACHMENTS: TERMINAL ICE & COLD STORAGE 
CO., NON - NEGOTIABLE WARE 
HOUSE RECEIPT + 6665 
U.S.D.A. CERTIFICATE + N-7031 


Since the evidence shows that complainant mailed, and respondent 
received, the warehouse receipt, and the warehouse receipt was 
attached to the invoice and the inspection certificate, as shown by 
the above quoted portion of the invoice, we conclude that respon- 
dent received all three documents. We find complainant has sus- 
tained its burden of proving by a preponderance of the evidence 
that these documents were tendered to respondent in accordance 
with the parties’ agreement. 


It is noted that the contract between the parties called for a bill 
of lading to be attached to the invoice. We find that the attach- 
ment instead of a non-negotiable warehouse receipt transferring 
title of the berries from complainant to respondent met this con- 
tract requirement since the berries were in cold storage and ship- 
ping arrangements were to be made by respondent on this f.o.b. 
shipping point sale. 


In view of the foregoing, we conclude that respondent is liable 
to complainant for the full purchase price of the blackberries, or 
$1,484. Respondent’s failure to pay complainant this amount 
promptly is a violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,484, with interest thereon 


MISCELLANEOUS 117 
Cite as 30 A.D. 117 


at the rate of 8 percent per annum from October 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 13,655) 
PAYETTE VALLEY FRUIT Co., INC. v. MIKE PHILLIPS ENTERPRISES. 


PACA Docket No. 2-1951. Order of dismissal issued January 
29, 1971. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 13,656) 


RAYMOND M. CRANE, d/b/a CRANE DISTRIBUTING COMPANY v. 
Nick P. APOSTOLOS, d/b/a RANCHERS MART and/or SANTA 
BARBARA PRODUCE. PACA Docket No. 2-1908. Order issued 
January 14, 1971. 


(No. 13,657) 


GENE RADOVICH & SONS v. DICK MONROE COMPANY. PACA Docket 
No. 2-1882. Order issued January 15, 1971. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 13,658) 


HARRY WOLF v. J & N BROKERAGE Co. PACA Docket No. 2-1996. 
Reparation of $2,624.70 with 8 percent interest from May 1, 
1970, awarded complainant against respondent in order is- 
sued January 15, 1971. 
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(No. 13,659) 


F. H. HOGUuE, INC. v. MIKE PHILLIPS ENTERPRISES. PACA Docket 
No. 2-1999. Reparation of $1,868.90 with 8 percent interest 
from December 1, 1969, awarded complainant against re- 
spondent in order issued January 27, 1971. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 13,660) 


ROBERT COLWELL v. BARBERS FRUIT & PRODUCE. PACA Docket 
No. 2-1984. Reparation of $1,985.71 with 8 percent interest 
from July 1, 1970, awarded complainant against respondent 
in order issued January 11, 1971. 


(No. 13,661) 


FORT FAIRFIELD POTATO COMPANY v. SKOKIE PRODUCE Co. a/t/a 
R. A. Kotz & Co. PACA Docket No. 2-1983. Reparation of 
$9,429.93 with 8 percent interest from July 1, 1970, awarded 
complainant against respondent in order issued January 11, 
1971. 


(No. 13,662) 


JAMES MACCHIAROLI FRUIT CO. v. REGAL PACKING Co. PACA 
Docket No. 2-1981. Reparation of $2,648 with 8 percent in- 
terest from August 1, 1970, awarded complainant against 
respondent in order issued January 11, 1971. 


(No. 13,663) 


NOGALES TOMATO Co. INC. v. SOUTH CITY PRODUCE, INC. PACA 
Docket No. 2-1982. Reparation of $1,917.37 with 8 percent 
interest from March 1, 1970, awarded complainant against 
respondent in order issued January 11, 1971. 
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(No. 13,664) 


UNITED POTATO Co., INC. v. DOMINICK TESTA & SONS, a/t/a LAKE 
SHORE PRODUCE Co. PACA Docket No. 2-1985. Reparation 
of $274 with 8 percent interest from May 1, 1970, awarded 
complainant against respondent in order issued January 11, 
1971. 


(No. 13,665) 


CARL A. MEYER & SONS v. NATIONAL FRUIT & PRODUCE Co. PACA 
Docket No. 2-1986. Reparation of $3,908 with 8 percent in- 
terest from October 1, 1970, awarded complainant against 
respondent in order issued January 12, 1971. 


(No. 13,666) 


E. L. PETERSON & SON v. J. R. WITT PRODUCE Co. INC. PACA 
Docket No. 2-1987. Reparation of $2,106.66 with 8 percent 
interest from March 1, 1970, awarded complainant against 
respondent in order issued January 12, 1971. 


(No. 13,667) 


R. T. ENGLUND COMPANY v. J. R. WITT PRODUCE Co. INc. PACA 
Docket No. 2-1990. Reparation of $1,125 with 8 percent 
interest from July 1, 1970, awarded complainant against re- 
spondent in order issued January 12, 1971. 


(No. 18,668) 


UNITED PACKING Co. v. J. R. WITT PRoDUCE Co. INc. PACA 
Docket No. 2-1989. Reparation of $2,190.50 with 8 percent 
interest from September 1, 1970, awarded complainant 
against respondent in order issued January 12, 1971. 


(No. 13,669) 


VICTOR FRUIT GROWERS, INC. v. J. R. WITT PRODUCE Co. INC. 
PACA Docket No. 2-1988. Reparation of $540 with 8 percent 
interest from October 1, 1970, awarded complainant against 
respondent in order issued January 12, 1971. 
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(No. 13,670) 


HERMAN MICHAELSON, INC. v. ACE PURVEYORS. PACA Docket No. 
2-1994. Reparation of $4,606 with 8 percent interest from 
February 1, 1970, awarded complainant against respondent 
in order issued January 13, 1971. 


(No 13,671) 


J. F. MACNULTY, INC. v. DESERT PRODUCE, INC. PACA Docket No. 
2-1993. Reparation of $120 with 8 percent interest from May 
1, 1970, awarded complainant against respondent in order 
issued January 13, 1971. 


(No. 13,672) 


SAND MOUNTAIN CORPORATION v. NIAGARA FRUIT Co. INC. PACA 
Docket No. 2-1992. Reparation of $2,280 with 8 percent in- 
terest from August 1, 1970, awarded complainant against 
respondent in order issued January 13, 1971. 


(No. 13,673) 


SCHMIEDING, INC. v. BITTLE FRUIT MARKET. PACA Docket No. 
2-1991. Reparation of $715.59 with 8 percent interest from 
January 1, 1970, awarded complainant against respondent in 
order issued January 138, 1971. 


(No. 13,674) 


VUKASOVICH, INC. v. BILL MARTINO PropUCE. PACA Docket No. 
2-1995. Reparation of $1,245 with 8 percent interest from 
March 1, 1970, awarded complainant against respondent in 
order issued January 13, 1971. 


(No. 13,675) 


MARTIN PRODUCE Co. INC. v. J. R. WITT PRODUCE Co. INc. PACA 
Docket No. 2-1997. Reparation of $6,237 with 8 percent in- 
terest from October 1, 1970, awarded complainant against 
respondent in order issued January 19, 1971. 
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(No. 13,676) 


GULF DISTRIBUTING COMPANY, INC. v. A. J. KRECKER AND COM- 
PANY. PACA Docket No. 2-2003. Reparation of $1,699 with 
8 percent interest from March 1, 1970, awarded complainant 
against respondent in order issued January 26, 1971. 


(No. 13,677) 


NORDBERG-SELAH FRUIT, INC. v. HAROLD BRENDLER. PACA Docket 
No. 2-2005. Reparation of $3,396.25 with 8 percent interest 
from April 1, 1970, awarded complainant against respondent 
in order issued January 26, 1971. 


(No. 13,678) 
ROCKY PRODUCE COMPANY v. TOM CARAMAGNO & Co. PACA 
Docket No. 2-2004. Reparation of $4,922.05 with 8 percent 


interest from August 1, 1970, awarded complainant against 
respondent in order issued January 26, 1971. 


(No. 18,679) 
Sip Lipsig & Co. v. WESTERN PRODUCE Co: PACA Docket No. 
2-2001. Reparation of $412.50 with 8 percent interest from 


October 1, 1970, awarded complainant against respondent in 
order issued January 26, 1971. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 13,680) 


B. G. ANDERSON COMPANY, INC. v. ZEIDENSTEIN BROTHERS. PACA 
Docket No. 2-1786. Stay order issued January 27, 1971. 
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